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AGENT. 


§138. Fire.—Liability of Surety on Bond of.—The surety on 
an agent’s bond, conditioned on the delivery by the latter to the 
company of all property belonging to it which should come into 
his hands as agent, is liable for premiums subsequently re- 
ceived on old business, but not for moneys which such agent ac- 
' tually had in hand but had not delivered over at the time of exe- 
cution. 

Ball vs. Watertown F. Ins. Co. 

Rep'd Jour’), p. 662. Micu. 8. C. 


ASSIGNMENT. 


$139. Frme.—Subsequent to Loss.—A finding that there was 
no sufficient assignment under the terms and conditions of the 
policy, implies that the assignment was invalid, because not in 
accordance with the terms of the policy, and such finding cannot 
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be sustained where the assignment was subsequent to the loss; 
such assignment is valid regardless of the conditions of the 
policy. 

May on Ins., 468 ; Wood do., 189. 


Dogge vs. N. W. Nat. Ins. Co. 
Rep’d Journ’l, p. 572. 


CONTRACT. 


§140. Fie.—When Complete in Case of Subscribers to Mu- 
tual Company.—Premium Note.—Construction of Charter.— 
Waiver of Premium Payment.—The charter of a mutual com- 
pany provided that it might organize and proceed to business 
when fifty applications had been procured, and that any person 
might become a member by subscribing to an application and 
paying a certain sum stated, but that there should be no liabil- 
ity until fifty applicants had been obtained. After the required 
number had been procured the company was organized and are- 
solution passed that policies should be issued. On the next day, 
and before any policies were issued, the loss occurred. A few 
days later the directors rejected the application of the loss claim- 
ant, retaining the premium note which he had given, however, 
until some days later. Held, that the company became liable 
for losses happening after fifty subscribers had been procured ; 
as the insured could not avoid liability on his note, neither could 
the company escape liability by subsequently rejecting the appli- 
cation and long after returning the note. Held, that the secre- 
tary having the power of a general agent, might waive the cash 
payment required by the charter. Held, that a by-law requiring 
the formal approval of directors to applications, and not adopted 
until fifty applications had been received, of which this was one, 
did not affect the case. Held, that the claimant was entitled to 
a policy in completed form on the day of organization. 

May on Ins., 41, 42 ; Ennis vs. Ins. Co., 94 U. S., 621; Insurance Co. 
vs. Webster, 6 Wall., 129 ; Fried vs. Royal Ins. Co., 50 N. Y., 243 ; Palm 
vs. Ins. Co., 20 Ohio, 529. 

Van Slyke vs. Trempealeau Co. Furmers’ Mut. Ins. Co. 

Rep’d Jour’l, p. 633. 
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CO-OPERATIVE. 


$141. Lire—Not a Life Company.—Construction of Kansas 
Statute——Section 78 of the Kansas insurance law of 1871, pro- 
vides that the provisions of the act shall not apply to life com- 
panies organized on the co-operative plan. A subsequent enact- 
ment, which according to its title was an amendment of five other 
sections only, contained in its body an amendment of section 78, 
exempting certain other classes of corporations from the opera- 
tion of the law of 1871. Held, that under the constitution of 
Kansas, an act cannot be extended to a subject not included in 
the title, and the amendment to section 78 was void. 

City of St. Louis vs. Tiebel, 42 Mo., 592; Menwhertin vs, Price, 11 Ind., 
199 ; Bowman vs. Cockrill, 6 Kas., 311; Prescott vs. Beebe, 17 Kas., 320; 
Sedgwick Co. vs. Bailey, 13 Kas., 600 ; Swayze vs. Britton, 17 Kas., 625. 
Division of Howard ,Co., 15 Kas., 195 ; Davis vs. Turner, 21 Kas., 131 ; in 
re Holcomb, 21 Kas., 628 ; State vs. Ewing, 22 Kas., 708. 

Held, that a corporation having no stock nor accumulation of 
assets, out of which to pay losses, and holding no reserve, but 
simply collecting assessments from its members in case of loss, 
and paying the amount to a beneficiary, is a life insurance com- 
pany organized on the co-operative plan. Held, that a guaran- 
tee fund which is a guarantee not of the payment of losses, but 
of assessments, and which is forfeited to the company in case of 
the failure of the member to pay his assessment, is not in con- 
flict with the co-operative plan. 

State of Kansas vs. Merch. Mut. Ben. Ass'n. 

Rep’d Jour’l, p. 620. Kan. 8. ¢. 


FIXTURES. 


$142. ¥mE—When Chattels and not Subject to Mortgage— 
Recovery by Assignee a Protection to Company.—Mirrors not set 
in the wall but simply supported by hooks, and gas fixtures 
screwed on to the projecting ends of the pipes are not part of 
the realty which go with the building, but mere chattels, and a 
simple oral declaration of the owner that they are to go with the 
building does not make them part of the realty. The house con- 
taining them was subsequently sold to N., and the mirrors and 
fixtures specially bargained for and purchased, but no mention 
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was made of them in the deed nor any bill of sale given. N., 
mortgaged the house to defendants but no mention was made of 
the mirrors and fixtures in the mortgage, though N. represented 
that they were to go with the house. N. afterwards conveyed to 
8. and S. to W., no reference being made to the mirrors and fix- 
tures in the deeds. W. afterwards executed a bill of sale for the 
chattels to M. The defendants on foreclosure claimed them as 
part of the mortgaged property. Held, that they were not sub- 
ject to the mortgage, and that though an equity might exist as 
between the original mortgagor and defendant, this did not ex- 
tend to subsequent purchasers without notice ; these acquired ti- 
tle by delivery and possession. 

Winslow vs. Merchants’ Ins. Co., 4 Metc., 311 ; Vaughan vs. Holdeman, 
33 Penn., 423; Rogers vs. Crow, 40 Misso., 91; Montague vs. Dent, 10 
Rich. L. R., 185 (S. Car.); Shaw vs. Lenke, 1 Daly, 487; Lawrence vs. 
Kemp, 1 Duer, 363 ; Beck vs. Re Bow., 1 P. Wms., 94. 

Held, that in the absence of any claim by mortgagee at the 
foreclosure sale, the failure of the owner to give notice of his 
claim did not work an estoppel. Held, that a recovery by as- 


signee of original plaintiff after action began would sufficiently 
protect defendant from further claim by the assignor so long as 
the consideration for the assignment was valid between the 
parties. 


McKeage vs. Hanover Ins. Co. 
Rep’d Jour’l, p. 588. 


PRACTICE. 


§143. Fire. —What must le Proved by Claimant Under a 
Policy.— Evidence of Arson in Civil Suit—Evidence of Vexa- 
tious Delay.—In the absence of admissions by the company de- 
fendant, the plaintiff is bound to prove the execution of the pol- 
icy, the fact of the loss and its amount, and that the required no- 
tice and preliminary proofs have been given. The defence of 
arson in a civil suit need not be established by evidence beyond 
a reasonable doubt, but it must be so clearly preponderating as to 
establish the fact with reasonable certainty. To establish 
vexatious delay on the part of defendant, it must appear that 
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there was not reasonable grounds for resistance, and the burden 
of proof is on plaintiff. 

Mack & Co. vs. Lancashire Ins. Co., et al. 

Rep’d Jour’l, p. 680. 


PROOFS OF LOSS. 


§144. Fire.— Waiver of Policy Stipulation as to Sixty days 
Clause.— Construction of Policy.—The policy required notice and 
formal proofs of loss, and a certificate from a magistrate or no- 
tary by the insured, and also that if required he should submit 
to an examination under oath. Held, that a searching examina- 
tion by an agent of the company under oath, covering all the 
facts which would be included in the proofs, in the absence of 
any special demand for such proofs or certificate by the company, 
was a waiver of the condition requiring them. 

Priest vs. Ins. Co., 3 Allen, 602 ; Wyman vs. Ins, Co., 1 Allen, 301, 304 ; 
Security Ins, Co. vs. Tay, 22 Mich., 467. 

The policy stipulated that the loss should be payable sixty days 
after proofs of loss were furnished to the company. Held, that 
the sixty days began to run from the close of the examination, 
and the delivery of the examination signed by assured to the 
agent who retaired it, was a waiver of its delivery at the 
office of the company. An action commenced at the end of the 
sixty days was not prematurely brought. 

Kellips vs. Ins. Co., 28 Wis., 472; Warner vs. Ins. Co., 14 Wis., 319 ; 
O’Connor vs. Ins. Co., 31 Wis., 160; McBride vs. Ins. Co., 30 Wis., 562, 
568 ; Bammessell vs. Ins. Co., 43 Wis., 463. 

Badger vs. Phenix Ins. Co. 

Rep’d Jour’l, p, 627. Wis. 8. C. 


$145. Fire— Waiver of.—A distinct refusal to pay on the 
ground that the company is not liable, is a waiver of the policy 
stipulation concerning notice and proofs of loss. 


May on Insurance, 573, and authorities there cited ; Flanders on Fire In- 
surance, 541, 542 ; West Rockingham Mut. Fire Ins. Co. vs. Sheets & Co., 
26 Gratt., 854. 


Portsmouth Ins. Co. vs, Reynolds. 
Rep’d Jour’l, p. 605. 
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§146. Fme.—Allegations of in Defense.—Practice.—Schedule is 
Sufficient in Case of Single Article.—A defense alleging that pro- 
per proofs of loss have not been furnished in that the property 
was held in trust by the plaintiff, who was insured as the sole 
owner under a policy stipulation that if his interest was other- 
wise, it must be so represented or the policy would be void, is 
not simply a plea in abatement, but in bar. Where the insured 
property was an organ, and the company persistently demanded 
a schedule in the proofs, but not a full description or specifica- 
tions, the demand was sufficiently complied with by naming the 
article, and an objection to the sufficiency of the proofs was not 
well taken. 


Smith vs. Commonwealth Ius, Co. 


Rep’d Jour’l, p. 652, Wis. 8. C. 


TITLE. 


§147. Fire.—Law of Descent.—Administratrix or Heir.— 
Form of Action.—Practice.—The policy insured R., his execu- 
tors, administrators, and assigns, and provided that it might be 
continued for such further term as might be agreed on. After 
the death of R. intestate, it was continued by his widow who was 
administratrix, while the property descended to the son, with 
dower to the widow. Held, that there being a question whether 
the money would belong to the widow, as executrix, or follow the 
property, it is doubtful if an action at law could be maintained 
by her as executrix, and suit was properly brought in equity. 

Case of Ga. Home Ins. Co. vs. Kinnier’s Administratrix, distinguished. 

Portsmouth Ins. Co. vs. Reynolds. 

—§ 145, 


$148. Fine.—Sole Ownership.— Knowledge «f Agent.— Waiver 
of Policy Stipulation.—Practice—Where it appeared that the 
agent who wrote the policy was fully informed that others be- 
sides the insured were interested in the property, there was evi- 
dence for the jury of a waiver of the policy stipulation, that if 
the interest was other than that of sole ownership it must be so 
expressed. Where such waiver is relied on, the insured is not 
required in Wisconsin to proceed for a reformation of the policy ; 
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the assured may count on the policy as written, and show the 
waiver. 
Smith vs. Commonwealth Ins. Co. 


VALUATION. 


§149. Fire.—LExcessive When Honest.—An honest over-valua- 
tion, however gross, untainted by fraud, will not prevent recovery. 


Parker vs. Amazon Ins. Co., 34 Wis., 364; Ins. Co. vs. Weides, 14 Wal- 
lace, 375 ; Williams vs. Phoenix F. Ins. Co., 61 Me., 67 ; Moore vs. Protec- 
tion Ins. Co., 29 do., 97; Franklin F. Ins. Co. vs. Updegraff, 43 Pa. St., 
350 ; Marion vs. Great Republic Ins. Co. of St. Louis, 85 Mo., 148 ; Wolf 
vs. Goodhue F. Ins. Co., 43 Barb., 400. 
| Dogge vs. N. W. Nat. Ins. Co. 

—£139. 


§150. Frre.—Cash Value.— Excessive must be Fraudulent to 
Work Forfeiture—By actual cash value of goods is meant the 
money which the goods would have brought at the market price 


at the time of loss, and in the place where the loss occurred, con- 
sidering their character, quality, and any other circumstances 
bearing on the question. An excessive claim will not avoid the 
policy, unless known to be so by the insured ; it must have been 
made with fraudulent intent, which must be determined by the 
preponderance of evidence. 

. Mack & Co. vs. Lancashire F. Ins. Co., et al. 


WAR. 


§151. Fire—WMilitary Invasion, etc., When not Proximate 
Cause of Loss.—Construction of Policy Clause.—Interest.—Four 
days after the provisional passage of the ordinance of secession 
by the convention of Virginia, and prior to its ratification by the 
people, or to any act of open hostility, or the president’s pro- 
clamation of blockade, the United States’ forces fired the navy 
yard at Gosport, which fire by continous spread destroyed the 
property of insured. Held, that the proximate cause of loss was 
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the act of the U.S. forces. Held, that the fire did not take place 
“by means of any invasion, insurrection, riot, or civil commotion, 
or of any military or usurped powers,” within the meaning of 
the policy. Held, that where the policy in general terms agrees 
to make good all loss, from whatever source, but afterwards spe- 
cially excepts Josses from such cause, the burden of proof is on 
the insurer to show that the cause was within the exception. 
Held, that interest was allowable during the war. 

Citing Ins. Co., of Alexandria, vs. Lawrence, 10 Peters, pp. 517-518, 6 
Rob. Prac., 73, citing Pelly vs. Roy. Exch. Asso. Co., 1 Burr., 347; Broom’s 
Leg. Max., 217, 699 ; Ins. Co. vs. Tweed, 7 Wall., 44-52 ; Milwaukee, etc., 
Railway Co. vs. Kellogg, 94 U. S. R., (4 Otto,) 469 ; Ins. Co. vs. Transpor- 
tation Co., 12 Wall., 199 ; Ins. Co. vs. Seever, 19 Wall., 542; Ins. Co. vs. 
Boon, 95 U. 8S. R., (5 Otto,) 117; Harris vs. York Mut. Ins. Co., 50 Penn., 
341 ; Langsdale vs. Mason, 1 Bennett’s Fire Ins. Cas., 16 Spruil vs. North 
Car. Mut. Life Ins, Co., 1 Jones, 126. See also May on Insurance, 490-491 ; 
Robert’s Adm’r. vs. Cocke, et al., 28 Gratt., 207, 219; Protector, 12 Wall., 
700; Adger vs. Alston, 15 Wall., 555 ; Brown vs. Hiatts, Id., 117. 


Portsmouth Ins. Co. vs. Reynolds. 


—§ 145. 








REPORT OF DECISIONS 


' ENDERED IN INSURANCE CASES, IN THE UNITED STATEr 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA. 


Aprrit Term, 1880. 





Appeal from Jefferson Circuit Court. 





W. B. MURRY, Asstenez, erc., Appellant, 
vs. 


MARGARET P. WELLS, Apw’x., rerc. 


The policy was on the life of W. for the benefit of his wife, who subsequently 
died, leaving W. surviving. The heirs united in an assignment to a son 
the insured, who subsequently died, and a paid-up policy was issued in ex- 
change to his administratrix. The insured was still living. 

Zleld, that the son acquired no greater rights than his mother possessed. As 
the policy was not exempt from the debts of the wife, neither was it exempt 
from the debts of the son in Iowa. 

Judgment reversed. 


This is a proceeding in the Probate Court to charge defendant as 
administratrix with the value of a “paid-up” policy of insurance, 
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held by the intestate upon the life of another. The Circuit Court 
rendered judgment for defendant ; the plaintiff appeals. The facts 
of the case are stated in the opinion. 


Stacie, Acuison & McCracnin, for Appellant. 
Cutpertson & Jonzs, fur Appellee. 


Beck, J. 

1. A. S. Wells obtained an insurance upon his life for the benefit 
of his wife, who subsequently died. Her other heirs united in an as- 
signment of all their interest in the policy to a son of the assured 
and deceased, John H. Wells, who subsequently died. A “paid-up” 
policy was thereupon issued to plaintiff as the administratrix of John 
H. Wells, for the value of the original policy at his death. A. S. 
Wells, the assured, is yet living, at the age of eighty years. The 
plaintiff insists that the “paid-up” ‘policy is assets of the estate of 
John H. Wells, deceased, and defendant maintains that it is exempt 
from the debts of the estate. 

The “paid-up” policy is a chose in action, collectible at the hap- 
pening of a certain event, the death of the assured. It is property 
that constitutes assets of the estate, if it is not exempt from the 
debts of the intestate. Whether it be exempt is the only question 
involved in this appeal. 

2. In our opinion this case is within the rule of Smedley vs. Felt, 
et al., 43 Iowa, 607. In that case it was held that the avails of a 
life policy were not exempt from debts of the ;wife. The wife under 
Code, sec. 1182, is a beneficiary of a policy of insurance upon the 
life of her husband. To the extent of her right she has the same 
interest as an assignee of the policy. The children of the assured 
are likewise beneficiaries. John H. Wells held the policy in this 
case in his own right as a son and heir of the original beneficiary, 
and as assignee of his co-heirs. He acquired the same right that 
his mother held in the policy, and no other or greater. The mother 
as the beneficiary named in the policy, had no higher right than 
the wife and children of the assured ,holds under Code, sec. 1182. 
Now, in Smedley vs. Felt, et al, we have held that under this sec- 
tion and section 2,372, the avails of an insurance upon the life of 
the husband is not exempt from the individual debts of the wife. It 
follows that the avails of the policy in question are not exempt from 
the debts of J. H. Wells, the beneficiary therein, who takes the 
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place of the mother, and holds no other rights than those to which 
she was entitled. 

This conclusion is clearly in harmony with Code, sec. 2,372, which 
provides that “the avails of any life insurance are not subject to 
the debts of deceased except by special contract or arrangement, 
but shall in other respects be disposed of like other property left 
by the deceased.” The person described by the term “deceased” 
is the assured, not the beneficiary. The contrary interpretation 
would permit a debtor to invest his means in policies upon the lives 
of others, and thus defraud his creditors. The object of the statute 
was to encourage and protect provisions for families by means of 
insurance upon the life of the head of the families or the person 
making such provisions. It was not intended to exempt the avails 
of life policies from the debts of the beneficiaries therein. 

The judgment of the Circuit Court is reversed. 





Report of Decisions. 


SUPREME COURT OF WISCONSIN. 


Appeal from County Court, Milwaukee County. 


WINFIELD SMITH, Respondent, 
vs, 


COMMONWEALTH INS. CO., Appellant. 


A defense alleging that proper proofs of loss have not been furnished in that 
the property was held in trust by the plaintiff, who was insured as the sole 
owner under a policy stipulation that if his interest was otherwise, it must 
be so represented or the policy would be void, is not simply a plea in 
abatement, but in bar. 


Where it appeared that the agent who wrote the policy was fully informed 
that others besides the insured was interested in the property, there was 
evidence for the jury of a waiver of the policy stipulation. 

Where such waiver is relied on, the insured is not required in Wisconsin to 
proceed for a reformation of the policy, the assured may count on the pol- 
icy as written, and show the waiver. 


Where the insured property was an organ, and the company persistently de- 
manded a schedule in the proofs, but not a full description or specifications, 
the demand was sufficiently complied with by naming the article, and an 
objection to the sufficiency of the proofs was not well taken. 


In Wisconsin the practice of granting a non-suit upon the opening statement 
by counsel of plaintiff, does not prevail. 


Judgment affirmed. 


CasPenTer and Smrrus, for Respondent. 
Corrritt, Cary and Hanson, for Appellant. 


One Octavius Marshall, by Carpenter & Smiths his attorneys, ob- 
tained a judgment against a corporation or firm in Milwaukee, known 
as the Marshall, Brothers Church Organ Manufacturing company. The 
amount of the judgment was made up of the demands of several 
persons against the company, which, for convenience, had therefore 
been assigned to Octavius Marshall. The assignments were for the 
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purpose of having one action brought on all the claims, and were 
made without consideration. Although absolute in form, there seems 
to have been an understanding between the parties interested that 
the proceeds of the judgment should be paid to the several assignees 
in leeasiiien to the original claim of each. 

The judgment was sued upon in Chicago, and an organ which the 
company, the judgment debtor, had there was seized on attachment. 
That action was prosecuted to judgment, and the organ sold on exe- 
cutions. The present plaintiff bid in for $1,500, and a certificate of 
sile was issued to him. He paid nothing on his purchase, however, 
and recognizes the rights of all parties interested in the judgment to 
share in the proceeds, had the organ been subsequently sold. It 
may be stated here that the plaintiff and one of his co-partners joint- 
ly, also had an interest in the judgment. 

By mutual agreement between all of the parties in interest the or- 
gan was shipped to Milwaukee for the purpose of being enlarged by 
the company preparatory to a sale of it ; and by like agreement, in- 
surance in four companies, (the defendant being one of them) in the 
sum of $1,000 in each, was obtained upon it in the name of the 
plaintiff. 

When the enlargement of the organ was nearly completed, and a 
contract for the sale thereof had been made, it was accidentally de- 
stroyed by fire. This actionis upon the policy issued by the defen- 
dant company. 

The evidence given on the trial tends to prove that the agents of 
the defendant through whom the insurance was effected were fully 
informed that several persons were interested in the organ in the 
manner above stated, and that all of their negotiations on the sub- 
ject were with persons other than the plaintiff, who had such inter- 
est. Also that the agents were referred to the plaintiff for more de- 
finite information on the subject, but did not apply to him therefor. 
The premium was paid by one Caswell, a party interested, and the 
plaintiff had no agency in obtaining the insurance, beyond request- 
ing that the policies be made to him. 

It also appeared that the plaintiff furnished proofs of loss, which 
were objected to by the defendant for certain alleged defects there- 
in. These defects were afterwards supplied by the plaintiff with a 
single exception. The plaintiff scheduled the insured property as 
“an organ.” The defendant by its general agent persistently de- 
manded a farther schedule, and the plaintiff as persistently protested 





654 Report of Decisions. [Sept., 


that the property was a single thing, and that he did not know how 
it could be scheduled in any other manner. 
The plaintiff recovered judgment for the amount of the policy 
with interest, and the defendant has appealed from such judgment. 
” 


Lyon, J. 

Numerous exceptions were taken on the trial on behalf of the de- 
fendant, and have been argued in this court. These have all been 
duly considered, but it is only necessary to discuss a few of them. 

1. The answer contains a defense to the effect that proper proofs of 
loss have not yet been furnished, and hence that this action cannot 
be maintained. This, it is claimed, is a plea in abatement which 
should have been first tried under the decision of this court in Van 
Straten vs. The Supervisors, 45 Wis.,675. The court below denied 
the motion of counsel for defendant for a separate trial of that issue, 
made at the commencement of the trial. 

There might be force in the position if the defense referred to is 
purely a plea in abatement. The point of the defense is, that the 
policy contained a condition that “If the interest of the assured in 
the property be any other than the entire, unconditional and sole 
ownership of the property for the use and benefit of the assured, or 
if the building stands upon leased ground, it must be so represented 
to the company, and so expressed in the written part of this policy, 
otherwise the policy shall be void ;” that the property was held in 
trust by the plaintiff for others, which fact the plaintiff did not dis- 
close to the defendant when he applied for the insurance, and that 
he did not, in his proofs of loss, disclose such trust or the names of 
the persons beneficially interested, as required by the terms of the 
policy. It seems to us that this defense, although perhaps matter in 
abatement is included in it, is essentially a defense in bar. If it is 
true and if the stipulations therein set forth have not been waived, 
not only must the plaintiff fail in this action but he cannot maintain 
any action upon the policy. 

Questions like this will doubtless arise less frequently hereafter, 
because the new rules of the Circuit Court authorizes the court in 
its discretion to send issues in bar and in abatement to the same jury 
at the same time. Rule XIV. 

2. Assuming that the legal title to the organ was held by the plain- 
tiff in trust for the benefit of himself and others, and that the failure 
to express such trust in the policy would, under some circumstances 
work a forfeiture of the policy, we think there was sufficient evidence 
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to go to the jury on the question of waiver. The proof is over- 
whelming that the agent of the defendant company who issued the 
policy, was informed before he issued it of the circumstances under 
which the plaintiff held the title. Under the instructions of the court 
the jury must have found that the agent knew that others were bene- 
ficially interested in the proceeds of the organ when sold, and who 
some of them were. Certainly he negotiated the contract of insur- 
ance with some of them ; and he was furnished with the means of 
information, so that upon mere inquiry (which he did not choose to 
make,) he could readily have ascertained the name of each benefi- 
ciary. With knowledge of these facts he wrote the ‘policy without 
specifying therein the alleged trust upon which the plaintiff held the 
legal title to the property. That this omission of the agent is a 
waiver of the stipulation that the policy shall be void unless the trust 
is written therein, has been so often adjudged here and elsewhere, 
and is so thoroughly settled, that it is idle to discuss the proposition 
or cite authorities to support it. 

In this connection it may be remarked that it was not necessary, 
under the practice which prevails in this State, for the plaintiff to 
proceed in the first instance for a reformation of the policy by strik- 
ing out the clause of forfeiture above mentioned. The assured may 
count upon his policy as written, and if the insurer avers and proves 
the breach of a condition found therein, the assured may show a 
waiver of such conditions. This practice avoids circuity, is plain and 
simple, and harms no one. 

3. The objection that the proofs of loss are defective in that the 
insured property is not sufficiently scheduled therein, we think is not 
welltaken. The schedule required, we understand, to be an inven- 
tory, and an inventory of a single article is made by naming the ar- 
ticle. We suppose the defendant’s general agent thought the com- 
pany entitled to a full description or full specifications of the organ. 
We are not called upon to determine whether under the contract the 
plaintiff would have been bound to furnish such specifications, had 
the defendant required him to doso. No such requirement was made 
in this case. The persistent demand of the agent was for a schedule 
and that was furnished. We think, and so hold, that the proofs were 
sufficient to warrant the jury in finding a compliance by the plaintiff 
with the terms of the policy in this respect. 

4. The bill of exceptions contains the opening address of the plain- 
tiff to the jury. At the close of it defendant’s counsel moved for a 
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non-suit on such opening. The court denied the motion and the 
ruling is assigned as error. 

We think the ruling correct for two reasons: 1. The practice of 
granting a non-suit upon the opening statement of the case by coun- 
sel for the plaintiff, does not prevail in this State. Fisher vs. Fisher, 
5 Wis. 472. The plaintiff stated a good cause of action in his 
opening. 

5. The charge of the judge to the jury and his refusal to give certain 
instructions proposed on behalf of the defendant, seem to accord 
with the views above expressed. It is believed that the questions 
above considered are the controlling ones in the case, and that it is 
quite unnecessary to discuss any other exceptions contained in the 
record. 

Upon the whole case we conclude that the judgment of the county 
court cannot properly be disturbed. 

Judgment affirmed. 





Suggs vs. L. & L. & G. Ins. Co. 


COURT OF APPEALS OF KENTUCKY. 
Appeal from Bourbon. 


B. F. SUGGS 
US. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


Where a policy stipulates against future insurance, it will be avoided by such fu- 
ture insurance, although it is voidable by reason of such prior insurance by the 
terms of its policy. 


R. J. Paag, for Appellant. 
G. C. Locxuart, for Appellee. 


Hines, J. 

The policy of insurance sought to be recovered on and issued by 
appellee, stipulates against additional insurance in any other com- 
pany, and provides that if such other insurance is obtained without 
the consent of appellee, that the policy shall be void. 

In violation of this stipulation, appellant obtained insurance in an- 
other company on the same property, and the policy issued on the 
last insurance stipulated against prior insurance, and provided that 
it should be void in case such insurance had been obtained and the 
fact not made known to the insurer. 

Appellant contends that the last insurance was absolutely void, 
and left the first in full force. He is wrong in any aspect of the 
case. First, the second insurance was not void, but voidable only at 
the option of the insurer (Baer vs. Poenix Ins. Co., 4 Bush.) ; and 
second, if it were void, ab initio, that fact would not relieve appel- 
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lant from the forfeiture resulting from a violation of the stipulation 
in the first policy against additional insurance. 
The judgment was right and must be affirmed. 


COURT OF APPEALS OF NEW YORK. 


PHILIP HERRMAN, Respondent, 
vs. 
MERCHANTS’ INS. CO., Appellant.* 


The insurance was on a summer residence from which the insured removed 
with his family in the fall, intending to return in the following spring, but 
all his furniture was left in the house, which was in charge of a person liv- 
ing near. The policy stipulated that it should be void if the premises should 
become ‘ vacant and unoccupied.” 


Held, that in order to avoid the policy the premises must be both unoccupied 
through the absence of any person in charge, and vacant through their 
abandonment as a place of residence. 


Held, that the temporary removal of the owner though a cessation of occu- 
pancy, was not a vacancy. 


Held, that such removal did not violate a general provision against an increase 
of risk. 


Judgmentjaftirmed. 


Grorce W. Parsons, for Appellan’. 
N. B. Hoxiz, for Respondent. 


Eart, J. 

This is an action upon a fire policy, and the defence is a breach of 
certain warranties contained in the policy. 

The insurance was upon a dwelling-house and other buildings, 
and upon certain personal property therein, and the fire which oc- 
casioned the loss occurred in the day time in April, 1877, and proba- 
bly was of incendiary origin. The policy contained a condition that 
it should be void if the premises should become “ vacant and unoc- 


* Decison rendered June 1, 1880. 
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eupied.” ‘The dwelling-house was a summer residence of the plain- 
tiff. He resided in it in the summer and fall of 1876, and removed 
therefrom in November of that year, and went with his family to the 
city of New York, intending to return again about the middle of 
May. He left all his furniture in the house, which was furnished 
throughout, and left his house in charge of a person who lived near 
thereto. 

We should have had a different question for consideration if the 
condition had been that the policy should become void if the house 
should become “ vacant or unoccupied,” or simply “ unoccupied.” 
Here we have the two words joined together, “vacant and unoccu- 
pied,” and what do they mean? They should not be taken in any 
technical or narrow sense. They need not be taken in the sense in 
which they may have becn understood by underwriters, as both par- 
ties to this contract were not underwriters, supposed to be familiar 
with the meaning of such words when used in the business of fire 
insurance. But they must be taken in their ordinary sense as com- 
monly used and understood, and if the sense in which they were 
used is uncertain, as they are found in a contract prepared and exe- 
cuted by the insurer, they should be construed most favorably to 
the insured. Hoffman vs. Attna Ins. Co., 32 N. Y., 405; Raun vs. 
Home Ins. Co., 59 Id., 387. We do not progress much by ascertain- 
ing what the insurer meant by these words ; but we must endeavor 
to ascertain how the insured understood, and could properly under- 
stand them—in other words, the meaning which they convey to the 
common mind. 

A dwelling-house is unoccupied when no one lives therein, but is 
not necesgarily vacant. A house filled with furniture throughout 
cannot be said to be “vacant,” the primary and ordinary meaning 
of which is “empty.” To avoid the policy, the premises must not 
only be unoccupied, but also vacant. Force should be given to both 
words. This is not a casual contract drawn in haste, in which lan- 
guage has been carelessly used, but it is a form of contract used 
by the defendant in its business, probably adopted with great delib- 
eration, every word of which, as we may suppose, has been carefully 
weighed. It was not intended that mere non-occupancy should 
avoid the policy ; if it had been, it cannot be supposed that the word 
“vacant ” would have been super-added. It is not necessary to hold 
that a house, with a few articles of furniture in it, from which the 
owner or tenant has removed, with no definite intention of returning, 
might not be regarded as vacant, or found to be so by a jury. 





6€0 Report of Decisions. [ Sept., 


It is sufficient to hold that a house thoroughly furnished, from 
which the owner has removed for a season, intending to return again 
and resume possession, is not in any proper sense a vacant house. 
There are many houses in and about the city of New York and else- 
where, which are occupied only in the summer as summer resi- 
dences, or only in the winter as winter residences, the furniture re- 
maining in them all the time ; and, for aught we know, these two 
words were adopted with a view to insurances upon such houses. 

These precise words in conjunction have not often come under 
consideration in the reported cases. In Alston vs. Ins. Co., 80 N. C., 
326, there was a condition in the policy like the one under consider- 
ation. A tenant who was in possession of the house removed there- 
from December 16, 1876, leaving some of his furniture in the house, 
and no one lived in the house thereafter until January 29, of the next 
year, when the house was destroyed by an incendiary fire. It was 
held that the policy was violated and avoided. It ‘did not appear 
how much furniture was left in the house. As the {occupancy had 
been by a tenant who had removed, the quantity was probably small, 
and it does not appear that the tenant intended to resume possession 
of the house, and there was no discussion or question as to the mean- 
ing of these two words used in conjunction. In N. A. Fire Ins. Co. 
vs. Zaenger, 63 Ill, 464, the policy contained the same condition, but 
the proof showed that the insured premises were not only unoccu- 
pied, but absolutely vacant. In Am. Ins. Co. vs. Padfield, 78 Ill, 
167, there was the same conditivn in the policy, and the tenant re- 
moved from the house insured and surrendered up the possession 
and control thereof to the insured. He left in the house simply a 
table, a crib and a straw tick belonging thereto, without, so far as 
appears, ever intending to return to the house or take the property 
thus abandoned. It was properly held that the house was vacant 
and unoccupied. It is true that the judge writing the opinion said, 
(and I think, erroneously,) that to comply with the condition, some 
one must live in the house, and that such is the popular meaning of 
the words used. He said further: “For some purposes the law 
might regard the leaving of a few such articles in a house as carrying 
with them possession in their owner ; but in such cases, there must 
be an intention to thus take and hold possession, but here there was 
no such intention by the tenant. On the contrary, he disclaimed all 
possession ; but such possession is not occupancy in the popular 
sense.” 

There was also a condition in this policy that if the risk should be 
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increased either “internally or externally,” the insured should give 
proper notice thereof in writing, and have the same entered on the 
policy, and that anyjfailure to comply with the condition should ren- 
der the policy void. It is claimed on the part of the defendant that 
this ‘condition was violated by non-occupancy of the house. Its 
counsel offered to show that the risk was increased by such non- 
occupancy, and the proof was rejected. Upon the assumption that 
the risk was thus increased, we are of opinion that this condition 
was not violated. The policy contained express conditions as to 
the mode*in which, and purposes for which the house was to be 
used ; and it is not to be supposed that this general condition was 
intended for any of the cases thus specially noticed. What is to be 
regarded in the business of insurance as an increase of risk is fre- 
quently a matter of much difficulty, about which men, even experts, 
differ. Such general language must, therefore, be strictly construed 
against the underwriter, or else one may not know whether he has 
violated his policy or not, until the verdict of a jury upon disputed 
evidence. The words risk increased “either internally or exter- 
nally,” do not convey to my mind an increase of risk by removal 
from the house, but an increase of risk by internal or external 
changes in the house itself or its exposure, which manifestly increase 
the risk of fire, so that it is not the same risk insured. 

There was no question of fact for submission to the jury, and the 
court did not err in directing a verdict for plaintiff. 

The judgment must be affirmed. 

All concur. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


Error to Kent. 


vs. 
WATERTOWN FIRE INS. CO.* 


The surety on an agent’s bond, conditioned on the delivery by the latter to 
the company of all property belonging to it which should come into his 
hands as agent, is liable for premiums subsequently received on old busi- 
ness, but not for moneys which such agent actually had in hand but had 
not delivered over at the time of execution. 


Judgment affirmed. 


Taaeart & Woxcort, for Plaintiff. 
Borrerrietp & Wiruey, fur Defendant. 


Marston, C. J. 
William H. Van Horn had been acting as agent of the Watertown 
Insurance Company for some time previous, and up to the first day 
of March, 1878. There was then a balance due the company for 
uncollected premiums of upwards of $400. About March Ist, Per- 
kins & Van Horn were duly appointed agents of the company, and 
gave a bond for the faithful performance of their duty, signed by 
plaintiff in error Ball, as surety. June 1, 1878, Perkins & Van Horn 
gave their firm note to the insurance company for $473.77, to balance 
their account as it stood April 1, 1878. This action is brought to re- 
cover upon their bond the amount due upon this note. It was 
claimed, and evidence was given tending to show, that Perkins & 
Van Horn had, for a consideration, agreed to, and did, assume the 

balance due the company at the expiration of Van Horn’s agency. 
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There is one portion of the charge of the court which points out 
so clearly the duty of the jury that I here include it : 

“T am clearly of the opinion that if there had been no premium 
coming from the old business, but the premiums had all been col- 
lected, and there was nothing left of the old business excepting the 
debts which Van Horn should have paid, he having collected all the 
money and put it in his pocket, and then the surety would not be 
held for any such liability, even though they gave a note for it, given 
as against the surety, that ought certainly to be treated as an accom- 
modation note ; but if this firm, as a firm, have collected to a consid- 
erable amount, or any amount, of debts which belong to the com- 
pany from the old business, I cannot see any reason why the bond 
should not cover them.” 

The material question in the case is whether the bond covers 
moneys so collected by the new firm on policies issued by Van Horn. 
The bond was conditioned that Perkins and Van Horn should, 
among other things, pay and deliver over to said company all moneys, 
record books, papers, or other property, belonging to said company,” 
which should come into their hands as agents of the company. As 
the court charged the jury, Perkins & Van Horn, by assuming the 
amount due the company at the expiration of Van Horn’s agency, 
could not thereby charge their surety. If, however, they collected 
such balance, or any part thereof, in my opinion the bond given 
would cover the amount so collected, and their surety would be re- 
sponsible therefor. Uncollected premiums belonged to the company, 
and not to the agent who sued the policy. That such premiums 
could become the property of the agent, under certain circumstan- 
ces, we do not question, but no such circumstances exist in the pres- 
ent case. It does not appearthat Van Horn’s agency was continued 
after March Ist, for the purpose of collecting premiums to policies 
theretofore issued, and that the firm of Perkins & Van Horn had au- 
thority to collect the same in virtue of their agency, there can be no 
question. Such premiums were collected by the firm in the regular 
course of their duties, and, when collected, the same constituted 
moneys in their hands belonging to the company, and which they 
could not lawfully appropriate to their own use.. The bond was not 
restricted to moneys coming into the agent’s hands from policies is- 
sued by them after their appointment. The company might, inde- 
pendently of them, have issued policies, and directed them to col- 
lect the amount thereof, and if collected by them within their dis- 
trict their bond would cover the same. So, had the company can- 
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celled one of the policies issued by Van Horn, and remitted to these 
agents the unearned premium to return the assured, for an appro- 
priation thereof to their own use, their bonds would cover the same. 

I am of opinion that the charge of the court was correct, and that 
the judgment should be affirmed. Each party having sued out writs 
of error, and each failed, no costs will be awarded either party. 
Costs, if allowed, would be about the same to each. 

Graves and CampsELL, JJ., concurred. 


COURT OF APPEALS OF NEW YORK. 


GEORGE N. TITUS, Respondent, 
vs. 


GLENS FALLS INS. CO., Appellant.* 


The policy provided that it should be void if all the liens of whatever kind were 
not disclosed. 

Held, that interest accrued, but not due on a mortgage, was not a lien within 
the meaning of the policy. 

A judgment lien was not disclosed, but when the policy was renewed it had 
been paid. The renewal stipulated that it should be regarded as continued 
under the original contract, and should be void in any case of change in the 
risk not made known. The certificate of renewal contained the words ‘ pro- 
vided always that the original policy is in full force.” 

Field, that the judgment lien not existing at the time of renewal, there was no 
forfeiture. 

Held,that subsequent insurance procured by a mortgagee in his own name with- 
out the knowledge or consent of the mortgagor, where the mortgage stipu- 
lates that he may procure such insurance and add it to the mortgage debt 
in default of the mortgagor insuring for his benefit, is not other insurance 
within the meaning of a policy insuring the mortgagor with loss payable to 
mortgagee. . 

The policy stipulated thatinsured should, if required, submit to an examina- 
tion under oath, ete. 

Held, that he was not bound to answer questions having no material bearing 
upon the insurance and the loss. 

A company cannot, after receiving and retaining proofs without objection, 
complain of their defects. 


* Decision rendered June 15, 1880. 
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Held, that an endorsement of loss payable to the mortgagee is not a waiver of 
a stipulation that the policy shall be void in case foreclosure proceedings 
are begun. The Company, while willing to protect the mortgagee’s inter- 
est, may be unwilling to assume the risk attendant on foreclosure, 


Held, that the objection to such foreclosure proceedings is waived by the company, 
after a knowledge of the fact, requiring the insured to submit tu an exami- 
nation in accordance with the provision of the policy, such requirement 
being an election to treat the policy as valid; such waiver need not be based 
on any new agreement or an estoppel. 


An innocent mis-statement is not within a policy provision making it void in 
case of fraud or misrepresentation. 


Judgment aftirmed. 


Mr. Brown, for Appellant. 
Tompxins Wesrervett, for Rexpondent. 


Eart, J. 

This is an action upon a fire policy insuring a barn, issued by the 
defendant to Oliver Merrill, loss payable to the plaintiff as mortgagee. 
The plaintiff recovered a verdict, and the defendant now seeks to re- 
verse the judgment entered thereon, upon various grounds which I 
will separately notice. 

1. It was provided in the policy that it should be void “if all the 
liens (whether by mortgage, judgment, or otherwise,) on the proper- 
ty are not expressed hereon.” It was also provided that the appli- 
cation should form a part of the policy, and that the representations 
therein made should be considered warranties. In the application, 
to the question, “Is there any incumbrance by mortgage or other- 
wise, and for what amount ?” Merrill answered, “ Yes, $2,500.” The 
date of the policy was March 6, 1876. The mortgage was for $2,500, 
and all the interest due had been paid ; but the interest thereon run- 
ning from December 27, 1875, was unpaid. The mortgage was there- 
fore a security for a little more than $2,500 ; and hence it is claimed 
that there was a breach of warranty. But the representation was 
substantially true. The mortgage was for $2,500, as represented, and 
all the interest due had been paid. The answer to the question was 
as accurate as a very precise man would make it. 

2. At the date of the policy there was a small judgment docketed 
against Merrill, which was alien upon the insured property ; but that 
judgment was paid in full in the fall after the date of the policy. 
That judgment was not noticed in the application or in the policy, 
and was unknown to the defendant ; and it may therefore be assum- 
ed that it avoided the policy. But the policy contained this provision, 
“This insurance (the risk not being changed) may be continued for 
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such further time as shall be agreed on, provided the premium there- 
for is paid and indorsed on the policy, or a receipt given for the same, 
and it shall be considered as continued under the original contract and 
for the original amount and divisions, unless otherwise specified in writ- 
ing; but in case there shall have been any change in the risk, either within 
itself, or otherwise, not made known to the company, in writing, by the as- 
sured at the time of renewal, this policy and renewalshall be void.” This 
clause was designed to secure the company against any increase of 
risk in the renewal of the policy. It is clear that it was understood 
that the insurance was to be continued, if at the time of any applica- 
tion for a renewal the representations contained in the original appli- 
cation remained true. This policy expired March 6, 1877, and on 
that day the annual premium was paid, and it was renewed for 
another year. The certificate of renewal contained the words “ pro- 
vided always that the original policy is in full force.” The claim now 
is that because the original policy was avoided on account of the 
judgment undisclosed at the date thereof, although afterwards paid, 
the renewal did not take effect. We think otherwise. Considering 
the language used in the policy and in the renewal certificate, and 
the manifest purpose for which it was used, we do not think that it 
was intended to reach a case where at the time of the renewal all the 
representations contained in the original application were true, and 
no cause of forfeiture then existed. If all the facts as to the judg- 
ment had then been known to the company, it cannot be doubted 
that it would have made the renewal ; and a narrow, literal construc- 
tion of this provision, which would work injustice and operate differ- 
ently from what could have been intended, should not be adopted. 

3. On the second day of March, 1877, four days before the re- 
newal certificate was insured, the plaintiff procured of the Home 
Insurance Company a policy insuring the same barn, loss payable to 
him as mortgagee, and this insurance was not mentioned in the policy 
or renewal certificate issued by the defendant, and was unknown to 
it. It is claimed that this insurance violated that portion of the de- 
fendant’s policy which provides that it should become void “if the 
assured now has, or shall hereafter make, any other insurance on the 
property hereby insured, or any part thereof (whether valid or not), 
without the consent of the company written hereon.” The answer to 
this is that the insured, Merrill, did not procure the further insurance ; 
that he did not know of it until after the loss, and that the plaintiff 
was not his agent in any sense to procure such insurance. It is true 
that Merrill’s mortgage contained a clause providing that he should 
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keep the mortgaged buildings insured and assign the policy to the 
plaintiff, and that in case of default on his part, the plaintiff might 
procure such insurance at his expense, and add the amount paid 
therefor to the mortgage. But that clause could not operate until 
there was default on the part of Merrill, and he could be put in de- 
fault only upon refusal or neglect to procure the insurance after some 
sort of notice or demand. Besides, the plaintiff, in procuring that 
insurance, acted for himself and in his own interest ; and hence his 
act in procuring it cannot be so far regarded as the act. of Merrill as 
to violate the clause in the policy now under consideration. It was 
not other insurance, within the meaning of the policy, procured by 
Merrill. 

There was no ratification by Merrill of that insurance in such way 
as to make the act of procuring it his act. He did not know of it un- 
til after the loss, and thus after the rights of the parties had become 
fixed. All he then did was at the request of the plaintiff to make the 
formal proof which was required to procure payment from the Home 
Insurance Company. If the act of procuring that insurance did not 
at the time operate to avoid defendant's policy, it could not after the 
loss have such operation by relation. 

4. Defendant’s policy contained a provision that the insured 
should, “if required, submit to an examination or examinations un- 
der oath by any person appointed by the company, and subscribe to 
such examinations when reduced to writing.” It is complained that 
this provision was violated. Merrill did at the request of the de- 
fendant submit to an examination under oath; but he declined to 
answer some of the questions put to him. He was bound only to 
answer such questions as had a material bearing upon the insurance 
and the loss, and I cannot perceive that the questions which he de- 
clined to answer had such bearing, and hence he was justified in his 
refusal to answer them. 

5. It is said that the proofs of loss were not as full as they should 
have been in some particulars. They were received by the defend- 
ant and retained without any objection, and hence it cannot com- 
plain that they were defective. If it desired more, it should have 
returned the proofs and pointed out the defects. 

6. I now come to a more serious objection to this recovery. The 
policy contains a provision that it should be void if foreclosure pro- 
ceedings should be commenced against the insured property ; and 
this provision is alleged to have been violated. The plaintiff com- 
menced a foreclosure of his mortgage by action about the 1st of May, 
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1877, and he obtained a judgment of foreclosure, and under that 
judgment he caused the mortgaged premises to be advertised for sale 
a few days before the fire. In reference to this objection to plaintiff's 
recovery the opinion pronounced at general term contains the follow- 
ing: “ We do not think this condition relates to the plaintiff's mort- 
gage. It cannot be assumed that in a policy issued by the defendant, 
with the loss payable to the plaintiff as mortgagee, a condition would 
be inserted prohibiting him from foreclosing his mortgage. The con- 
dition has some other meaning.” The argument of plaintiff's counsel 
is that when the defendant assented to this mortgage, it necessarily 
assented to all the necessary incidents and consequences of the mort- 
gage interest ; that having been notified of the interest of the mort- 
gagee in the property, and having agreed to pay him the loss, if 
any, it cannot call in question the natural result and incident of such 
mortgage title, to wit ; foreclosure thereof, but must be held to have 
agreed to it in advance. This reasoning does not carry conviction to 
our minds. A provision that a policy shall be void in the case of 
foreclosure proceedings is common in insurance policies, and we must 
assume that experience has shown to underwriters that such proceed- 
ings increase the risk to the insurer. The defendant might have 
been willing, for the premium charged, to insure this barn with the 
mortgage upon it, and yet not willing to insure it in case of proceed- 
ings to foreclose the mortgage. It did assent to the mortgage, and 
agree that the loss, if any, be paid to the mortgagee, but it did not 
assent to continue the insurance in case the risk was increased by 
proceedings to foreclose the mortgage. Before commencing the fore- 
closure the plaintiff should have obtained the assent of the defendant. 
It might have examined the circumstances and granted such assent 
without any conditions, or it might have required an additional pre- 
mium for the increased risk. It might have refused altogether ; and 
in that case the plaintiff could have delayed his foreclosure until the 
end of the year, or surrendered the policy and procured insurance 
elsewhere. Even if the provision were found to be very inconvenient 
and embarrassing, there is no help for it. There it is, and we cannot 
take it out of the policy by construction. There are two provisions, 
one that liens without the assent of the company shall avoid the 
policy, and another that foreclosure proceedings shall avoid it, and 
effect must be given to both. According to the construction contend- 
ed for on the part of the plaintiff, the latter provision would be wholly 
useless or nullified in every case, because all liens avoid the policy un- 
less assented to; and according to that construction, when assented to, 
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foreclosure proceedings may be instituted without avoiding the policy. 
If such proceedings may be instituted as incident to the mortgage, 
then they may be carried to their conclusion by a sale and convey- 
ance, and thus by assenting to a mortgage, a company may be held 
to have assented to a change of title of the insured property. Such 
a construction is unreasonable and unwarranted. Pratt vs. N. Y. 
Central Ins. Co., 55 N. Y., 505. 

But we are of opinion that the claim of the plaintiff is well founded, 
that the forfeiture caused by the foreclosure proceedings was waived 
by the defendant. After the fire, and after the defendant had notice 
of the proceedings, it required the insured to appear before a person 
appointed by it for that purpose, to be examined under the clause in 
the policy hereinbefore mentioned, and he was there subjected to a 
rigorous inquisitorial examination. It had the right to make such 
examination only by virtue of the policy. When it required him to 
be examined, it exercised a right given to it by the policy. It then 
recognized the validity ofthe policy, and subjected the insured to 
trouble and expense, after it knew of the forfeiture now alleged, and 
it cannot now, therefore, assert its invalidity on account of such for- 
feiture. 

When there has been a breach of a condition contained in an in- 
surance policy, the insurance company may or may not take advan- 
tage of such breach and claim a forfeiture. It may, consulting its 
own interests, choose to waive the forfeiture, and this it may do by 
express language to that effect, or by acts from which an intention to 
waive may be inferred, or from which a waiver follows as a legal re- 
sult. A waiver cannot be inferred from its mere silence. It is not 
obliged to do or say anything to make the forfeiture effectual. It 
may wait until claim is made under the policy, and then. in denial 
thereof or in defense of a suit commenced therefor, allege the for- 
feiture. But it may be asserted broadly that if in any negotiations 
or transactions with the insured after knowledge of the forfeiture, it 
recognizes the continued validity of the policy, or does acts based 
thereon, or requires the insured, by virtue thereof, to do some act or 
incur some trouble or expense, the forfeiture is as matter of law 
waived ; and it is now settled in this court, after some difference of 
opinion, that such a waiver need not be based upon any new agree- 
ment, or an estoppel. Allen et 9g). vs. Vermont Mut. Ins. Co., 12 
Vt., 366 ; Webster vs. Phoenix Ins. Co., 36 Wis., 67; Gans vs. St. 
Paul Ins. Co., 43 Id., 109 ; Ins. Co. vs. Norton, 96 U. S. Sup. Ct., 234; 
Goodwin vs. Mass. Mut. L. Ins. Co., 73 N.Y., 480, 493; Prentice vs. 
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Knickerbocker Life Ins. Co., 77 N. Y., 483 ; Brink vs. Hanover Fire 
Ins. Co., in this court, not yet reported. 

Forfeitures are not favored in the law, and this doctrine of waiver 
is not peculiar to insurance policies, but is applicable to all cases of 
forfeiture. As to leases, it is thus laid down in Taylor’s Landlord 
and Tenant (5th Ed.), sec. 287 :—‘ The forfeiture of a lease by breach 
of any other condition may, however, be waived in like manner as a 
forfeiture, for nonpayment of rent, or a notice to quit ; forif the land- 
lord does any act, with knowledge of the breach, which can be con- 
sidered as an acknowledgment of a tenancy still subsisting, he waives 
the forfeiture.” See also the same, sec. 497 ; I. Smith’s Lead. Cas. 
20a. Lloyd vs. Crispe, 5 Taunt., 249 ; Doe vs. Miller, 2 C. and P., 
348. 

7. Some exceptions of minor importance remain to be examined. 
It was shown, on the cross-examination of the defendant’s local agent, 
who was a witness for it, that Mr. Little, the general agent of the de- 
fendant, was at the location of the insured property, in August, after 
the fire, and there investigated the circumstances of the loss. After- 
wards, the plaintiff was called as a witness on his own behalf, and he 
testified that in that month of August a person called upon him, rep- 
resenting himself as Mr. Little, and as representing the company, 
and inquired about the foreclosure proceedings and the fire, and that 
they had a conversation about the foreclosure proceedings. He had 
never before seen Mr. Little, and all he knew about his identity was 
what he then learned from him. This evidence was material to 
charge the defendant with knowledge at that time (which was before 
the insured was subjected to the examination above-mentioned) of 
the foreclosure proceedings. Defendant’s counsel objected to the 
evidence as hearsay, on the ground that there was no proof of the 
identity of the person who had the conversation with the witness, and 
the objection was overruled. We think no error was committed. 
There was proof that Little was the general agent of the defendant, 
that he was in that vicinity at that time investigating this loss, and 
that he made inquiry of some one about the foreclosure proceedings; 
and then there was this evidence, that a man representing himself as 
Mr. Little, the representative of the company, called upon the plain- 
tiff and had the conversation proven. It cannot be assumed that 
that person was an imposter. It was at least for the jury to say 
whether he was the identical Little, who was defendant’s general 
agent. 

The policy contained a provision “that any fraud, or attempt at 





1880.] Mayer vs. Attorney General, et al. 671 


fraud, or any misrepresentation in proofs of loss, or examination, or 
any false-swearing, shall cause a forfeiture of all claim” upon the 
company. The claim of the defendant upon the trial was, that any 
mis-statement, however innocently made, under this provision was a 
cause of forfeiture. But the Judge charged the jury that under this 
clause in the policy a mis-statement would not avoid the policy, if it 
was a mere mistaken expression of opinion ; but that the mis-state- 
ment must be false and fraudulent. In this there was no error. 
Taking all the language used, and considering the purpose for which 
the clause was inserted, it cannot be supposed that for any innocent 
mis-statement there was to be a forfeiture. 

Other exceptions have not been overlooked, but they do not de- 
serve particular notice. 

The judgment must be affirmed, with costs. 

All concur. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


June Term, 1880. 


MAYER. 
vs. 


ATTORNEY GENERAL, er a.* 


Upon the insolvency of a purely mutual insurance life company claims found- 
ed on policies matured before insolvency should be preferred to claims on 
policies not matured, which are claims for reserves. This conclusion is 
required by the difference between the character of a matured claim and 
the character of a reserve. It isin substance the difference between the 
claim of an outside creditor against a firm for a debt and the claim of a 
member of the firm for his share of the assets. The insurers are the mem- 
bers; the membership ceased on the termination of the risk, and the policy 
became a debt. 


The case of a purely mutual company is distinguishable from the case of a 
stock company. In the latter case the corporation is the debtor and the 


* From New Jersey Law Journal, 
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policy-holders are creditors. This distinction reconciles this decision with 
the case of the Security Life Insurance and Annuity Company, N. Y. Court 
of Appeals, 8 Ins. Law Journal, 859, and with the English cases cited 
by the counsel for the appellants. 


The right of the matured policy to priority of payment is not dependent on 
or aided by the provision of the charter relating to the assessment of mem- 
bers. These assessments are to be made only upon those who have given 
premium notes instead of cash, and they are limited to the amount of the 


notes. The notes represent money borrowed on the security of the 
policy. 


Special endowment policies fully paid up but unmatured are not included 
among the preferred claims. 


The day the insolvency has been adjudged to have occurred, and not the date 


of the decree, is the point of time up to which policies are allowed to have 
matured. 


The chancellor’s decree was ordered to be corrected by excluding the unma- 
tured endowment policies from the class of matured claims, and limiting 
the time for maturity to January 30, 1877, instead of May 1, 1877 


Mr. E. Q. Keaspey and Mr. A. Q. Keaspey fur Appellants. 
Mr. R. Wayne Parker and Mr. Cortrtanp Parker, for Appellees. 


Mr. F. W. Srevens, for the Receiver. 


Dopp, J. 

This appeal is from an order of the chancellor, directing distribu- 
tion of a portion of the assets of the New Jersey Mutual Life Insur- 
ance Company, among certain classes of claimants. In pursuance of 
an information filed against the company as an insolvent corporation 
on the 30th of January, 1877, a temporary injunction was issued and 
a receiver appointed. Afterwards, by a decree made on the Ist of 
May, 1877, it was adjudged that on the said thirtieth of January the 
company had become insolvent ; that the temporary injunction, pre- 
viously issued, restraining the company from doing business, should 
be made perpetual and that the receiver should proceed to wind-up 
its affairs. 

Petitions were subsequently submitted to the chancellor, setting up 
claims founded on the company’s policies and presenting the ques- 
tion whether any such claims were entitled to be paid in preference 
to others. In the eight petitions submitted three descriptions of poli- 
cies are referred to ; one covering the whole length of natural life, 
insuring a sum to be paid upon death ; a second covering a limited 
period of years, insuring a sum to be paid upon death if it should 
happen within the period limited ; a third, called endowment poli- 
cies, insuring a sum to be paid upon the attainment of a certain spe- 
cified age or sooner, if death should sooner occur. The policies in- 
cluded in the first and second descriptions do not differ from each 
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other in any particular affecting the question of priority now in dis- 
pute. Both cover risks to be.terminated and turned into claims by 
the happening of death. Six of the petitions relate to such policies. 
Two of the petitions relate to endowments. In neither of the endow- 
ments had the risk terminated before insolvency, either by death or 
by the attainment of the specified age. They differed from each 
other only in the particular that in one case all the premiums that 
ever could have been required by the company, if it had continued 
to be solvent, had been paid, while in the other case future premiums 
might have become thereafter payable. Policies whose risks have 
been ended by death are commonly spoken of. as death claims, while 
endowment policies, whose risks have been ended by the attainment 
of the specified age, are called matured claims, but both may, with- 
out inaccurracy, be called claims on matured policies, the risks being 
over and the claim no longer uncertain or contingent. 

By the order appealed from claims on matured policies are direct- 
ed by the chancellor tobe paid by the receiver in preference to claims 
founded on policies whose risks continued till insolvency, except only 
the special class of endowment policies on which all premiums ever 
requirable had been fully paid. Such excepted endowments were 
placed in the same category with claims on matured policies, and all 
were directed to be paid, not equally or pro rata, but, in the words of 
the order, “such payments to be made to such parties in the order of 
death of said persons insured and the time stipulated by the com- 
pany for the payment of the endowment policies.” 

The petitioner, Lewis Mayer, was the holder at insolvency of a pol- 
icy on his life, which, by its terms, was to run till his death. His con- 
tention before the chancellor and in this court was against the right 
of the holder of any claim on a matured policy or on an endowment 
policy to be paid in preference to claims on policies where, as in his 
case, the risk still continued. His contention was that all policy claims 
should be paid on an equal footing ; that the reserves, or as they are 
otherwise termed, the unearned portions of the premiums paid and 
held for policies with continuing risks, were entitled to be paid equal- 
ly and pro rata with the claims to which preference was given by the 
chancellor’s order. Mayer is the only appellant. The single question 
raised by the appeal is, therefore, that of the priority just stated. 

The chancellor directs the preferred claims to be paid in a certain 
order of precedence among themselves. This direction not being 
appealed from is not now under review. The discrimination made 
by it does not affect the holders of the postponed claims. As to 
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them no rule of distribution is laid down. In what manner they 
shall share as between themselves in any remaining assets to be dis- 
tributed is expressly reserved by the order for future adjudication. 

I agree with the chancellor in thinking that claims founded on 
policies that matured before insolvency should be preferred to claims 
simply for reserves. This conclusion is clearly required, I think, ina 
mutual company, by the difference between the character of a ma- 
tured claim and the character of a policy reserve. It is in substance 
the difference between the claim of an outside creditor against a 
firm for a debt and the claim of a member of the firm for his share 
of the assets invested in its business. It is true that the company in 
this case was not an ordinary partnership. It was a corporate body 
whose members were changing and their liability for the company’s 
losses was of limited extent, but as between the parties whose claims 
are now under consideration, the relation which the owner of a ma- 
tured claim held to the corporation and to the remaining members 
was to the extent of the company’s assets, the relation of an outside 
creditor to the partners of a firm. As partners can claim no part of 
the partnership assets on a settlement till the partnership debts have 
been paid, so here those who were members of this company when 
insolvency occurred, must be postponed to those who had previously 
become creditors and ceased to be members. This results from the 
manner in which the company was organized and its business con- 
ducted. 

It was a mutual company constituted by policy-holders in distine- 
tion from a stock company, constituted by stockholders. By its act 
of incorporation, approved March 19, 1863 P. L., 395, it was enacted 
“that all persons who shall insure in or with the corporation, shall, 
while they continue so insured, be deemed and taken as members of 
said corporation.” As such members they managed the business 
through their agents, the directors, whom they exclusively had the 
power to elect. Each member was at the same time both insurer 
and insured. When the risk covered by his policy was ended, either 
by the happening of death or by the attainment of a specified age, 
no insurable interest remained. The condition of being insurer and 
continuing so insured no longer existed and membership ceased. 
The termination of the risk and of membership effected the change 
in the status of the policy from which its right to be a preferred 
claim is derived. Prior to such change it was entitled as between it 
and the other policies to a share in the company’s re-insurance or re- 
serve fund. By such change it became a debt owing by the company 
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to a third party not bound to make further payments of premiums 
and not entitled to act in the management of the business. The 
amount of such debt was not subject in the legitimate conduct of the 
business to its risks. Before insolvency occurred the company’s as- 
sets were sufficient to pay such debts or matured claims and also to 
cover the reserves on its policies. This is involved in and implied by 
the meaning of solvency. In that state of things the amounts of the 
matured claims were properly to be set apart from the reserves, which 
were still required for the company’s business of insurance, and 
which were legitimately embarked in its prosecution. The holders 
of such claims not being members of the company when overtaken 
by insolvency, cannot legally or equitably be called on to share in 
subsequent losses pro rata with those who continued to be members 
and under whose management the losses occurred. 

This view is not in conflict with the ruling of the Court of Appeals 
in New York, in the recent case of the Security Life Insurance and 
Annuity Company cited at the argument. The court in that case re- 
cognized the distinction between a mutual company and the company 
there dealt with. The holders of matured and unmatured policies 
were regarded in that case as alike creditors of the corporation,which 
was not constituted by either class of policy-holders, but was a third 
party to both. The same is true of the English cases to which coun- 
sel referred. In none of them were present the controlling elements, 
which in a mutual company like this distinguish the two classes and 
make the holders of matured claims the creditors, and the holders of 
insuring policies the members of the debtor corporation. 

This result is in harmony with the rule of distribution in the 80th 
section of the act concerning corporations, Revision 191, made appli- 
cable as far as may be to insolvent insurance companies by the 56th 
section of the act concerning insurance companies, Revision 517. 
The distribution in that section is first to creditors, second to the 
preferred stockholders and third to the general ones. The assets of 
a mutual company belong to the members as in a stock company 
they belong to the stockholders. The reason of preference to cred- 
itors is in each case the same—the just and plain reason that the 
owners of the assets are the debtors and hold the assets subject to 
the payment of their debts. 

The right to priority of payment deduced from the foregoing con- 
siderations is not dependent on or aided by that provision of the 
charter relating to assessments on the company’s members. The 
words of this provision are “that if, at any time, it shall so happen 
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that there shall be just claims on the corporation for losses sustained 
to a greater amount than they have funds on hand to discharge, the 
directors shall proceed to assess such deficiency in a rateable propor- 
tion on the members according to the amount of each member's in- 
surance, provided that such assessments shall not exceed the amount 
of the notes or obligations given by such member.” The notes given 
by the members in this company were for a part of the premiums 
named in the policies. No liabibity was created by the notes to pay 
more than the definite amounts which the terms of the policies re- 
quired. Under the known proper conduct of the business the notes 
of a member did not exceed at any time while the company was 
solvent the value of his policy. Unlike the notes given by members 
of mutual companies insuring against fire or marine risks, the notes 
here were not purely personal obligations, but were secured by the 
values of the policies on which the notes were a lien. The makers 
of the notes were borrowers from the company on the strength of 
their policies, which, under the proper management referred to 
above were good collateral securities for the loans. 

The premiums were the same in amount and in form whether 
paid wholly in cash or partly in cash, and the balance by note. Un- 
like the note in the fire and marine companies alluded to above, the 
note given for a part of the premiums here did not extend member- 
ship beyond the termination of the risk or render its maker liable to 
contribute for losses incurred by the company after the policy had 
ceased to be arisk. The consequence is that no important signifi- 
cance attaches to these words of the charter in respect to the ques- 
tion of priority now under review. 

While assenting to the correctness of the order appealed from, so 
far as it gives priority to claims founded on policies matured before 
insolvency occurred, I must dissent from that part of it which in- 
cludes in the preferred class the special endowments unmatured, but 
on which all the premiums ever requirable had been paid. These 
endowments were continuing risks, as much so in nature, though 
not in degree, as ordinary policies covering the full period of life. 
The circumstance that no more premiums could have been required 
to be paid if the company had continued to be solvent is in this be- 
half unimportant. Premiums on the company’s policies were paya- 
ble in diversified ways; by one sum at the outset; by payments 
each year during life, or yearly for a certain limited time. The va- 
rying methods of payment did not vary the result to the company, 
the present worth of such premiums at the policy’s inception being 
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the same by one method as by another. An endowment policy 
whose premiums were fully paid was a contingency still and no 
more entitled to be treated as a present debt, payable in the future, 
than a paid-up policy maturable only by death at any age it might 
happen to come. The ground of preference exists only in the fact 
that a policy had ceased to be a contingency, and had become a 
fixed and definite claim. 

I dissent also from the order in this, that the date of the decree 
of insolvency, instead of the date when insolvency was adjudged by 
the decree to have occurred, is the point of time up to which poli- 
cies are allowed to have matured, and the claims on them taken as 
preferred. The date of the decree is May 1, 1877. It adjudges 
that insolvency existed on the 30th of January preceding. Under 
the information then filed, the receiver was appointed and the com- 
pany became disentitled to continue its business. During the pe- 
riod till the date of the decree above stated, the receiver was au- 
thorized by the order appointing him and granting the temporary 
injunction to take any premiums offered on policies and hold them 
provisionally as a separate fund with a view to the possible re-estab- 
lishment by the members of the company’s affairs. The company 
was not re-established, and the premiums so taken were not used for 
insurance. It is an incident of the peculiar contract and relation 
which each member of a mutual insurance company enters into 
with the other members, that the injunction and judicial sequestra- 
tion of the property of the corporation terminates its liability for 
future losses. Commonwealth vs. Mass. Ins. Co., 119 Mass., 51. 

For the purpose of correcting the order appealed from by exclud- 
ing from the preferred claims those founded on unmatured endow- 
ments, and by limiting the time for maturity to the 30th of January, 
instead of the 1st of May, 1877, there must be a reversal, but under 
the circumstances the reversal should be without costs. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The doctrine here laid down by the court is in harmony with that laid 
down by the Supreme Court of Massachusetts in the case of insolvent Mu- 
tual Fire Insurance Companies in 1873, Commonwealth vs. Massachusetts 
Mutual, and three other companies, 3 Ins. Law Journal, 24. Those cases 
were almost precisely analogous with the present. The companies were 
rendered insolvent by the Boston Fire, and the questions arose among 





678 Report of Decisions. | Sept., 


others, whether the insolvency of the company or the cancellation of its 
policies relieved the members from assessment on their notes, and whether 
the claims of such members for unexpired premiums and dividends might 
be set off against their liability, or whether loss claimants were entitled to 
preference. 


It was held first, ‘‘that neither the insolvency of the corporation nor the 
cancellation of its policies will deprive the corporation of the right nor re- 
lieve its officers of the duty to assess upon those who were members, all 
losses that occurred while they were members.” Citing Alliance Ins. Co. 
vs. Swift, 10 Cush., 433 ; Marblehead Ins. Co. vs. Underwood, 3 Gray, 
210 ; Fayette Ins. Co. vs. Fuller, 8 Allen, 27. The relations existing be- 
teen the members and the company were thus defined: ‘‘ Each member 
is, at the same time, insurer and insured. In one aspect he is a mere hol- 
der of a policy, containing a contract of idemnity against loss by fire, with 
a specific and limited fund out of which that indemnity is to be made good. 
In case of loss he has a claim and right of action against the corporation, 
as in other forms of insurance. In another aspect, he is a member of the 
corporation, made so by the very nature of the contract, and so declared 
by law. In this relation he is an insurer, and is affected by another, and 
avery different class of obligations * * The rights and obligations or 
liabilities of the holder of a policy of mutual insurance, so far as they de- 
pend upon contract, are to be ascertained not merely by the terms of his 
own contract with the corporation, but in view of the consideration that 
every other member or policy-holder has a like contract. The contract of 
each in its counterpart, contains obligations which enter into and qualify 
the contract of every other, the corporation representing to each only the 
aggregate of the others. The rights of each member qualify the rights, 
and to some extent measure the obligations and liabilities of the others.” 
It was further held that these rights and liabilities must be determined al- 
so from the statutes, charter, and by-laws. The court said, ‘‘the assesment 
cannot be reduced, or a part of it withheld to provide future indemnity for 
members, who have not already suffered loss. The whole proceeds of the 
conditional fund thus provided, as well as the absolute funds, are pledged 
to satisfy and make good the losses that have occurred. Each one in turn, 
who suffers loss is entitled to the full benefits of this pledge, according to 
the state of those funds when his loss occurs.” It was accordingly held, 
that even the loss claimants were not entitled to a set-off in the matter of 
assessments, and the funds could not be reduced by allowing claims of 
that nature in favor of members who had suffered no loss. The loss claims 
must take precedence of all claims for return premiums and dividends. 
But a cancellation before the losses, which released the insured from liabil- 
ity to assessment placed him like the loss claimant in the position of a credi- 
tor, and his return premium became also a preferred claim. 

It would seem however, that notwithstanding the distinction here drawn 
between the present case and that of the Security Life and Annuity, 8 Ins. 
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Law Journal, 859, a different rule prevails in New York. It is true that 
the distribution in that case was to a certain extent affected by the statute 
under which the company was organized, and which in a measure estab- 
lished the relation between the company and its policy-holders, and was in- 
voked to disprove the claim that the latter were in the position of part- 
ners, and to establish the position that the real relation was that of simple 
debtor and creditor. It is also true that the Security was not properly a 
mutual company ; on the contrary its policy-holders shared only in a per- 
centage of the profits, but had no voice in the management, which was ab- 
solutely under the control of the stockholders, and on these grounds the 
claim of partnership was disavowed, and it was held that the company hav- 
ing broken its agreements by failing to keep on hand the funds required by 
statute, policy-holders had a claim for damages, and as creditors were on a 
par with the loss claimants. But it was further intimated by the court that 
the ‘novel claim of partnership is not sustained by any authority, and 
even in the case of a mutual life insurance company, was repudiated by 
Judge Allen, in his opinion in Cohen vs. N. Y. Mut. Life Ins. Co., 50 N. 
Nag G10.” 

The case of Cohen was that of a suit instituted against the company by 
a policy-holder' whose contract had been forfeited by non-payment on ac- 
count of war. It was claimed by the company that being mutual the rela- 
tions between the members was that of a partnership, which war dissolved, 
but the court insisted that between the company and its members no such 
relation existed, but that the former was a body politic, capable of suing 
and being sued, and the true relation was that of insurerand insured. This 
decision was cited with approval by the N. J. C. E. itself, in a similar suit 
where the claim of partnership was advanced to prevent recovery under a 
contract forfeited through war, Mutual Benefit Life Ins. Co. vs. Hillyard, 
4 Ins. Law Journal, 127. The courts of both States are thus in harmony on 
the fundamental principle that the relation between the members of a mu- 
tual company is not that of an ordinary partnership, but it is questionable 
whether the views of the New Jersey court would be sustained in New York 
even in the case of a purely mutual corporation. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF MISSOURI. 


MACK & CO. 


vs. 


LANCASHIRE INS. CO. er at.* 


In the absence of admissions by the company defendant, the plaintiff is bound 
to prove the execution of the policy, the fact of the loss and its amount, 
and that the required notice and preliminary proofs have been given. 


By actual cash value of goods is meant the money which the goods would 
have brought at the market pric eat the time of loss, and in the place where 
the loss occurred, considering their character, quality, and any other cir- 
cumstances bearing on the question. 


An excessive claim will not avoid the policy, unless known to be so by the in- 
sured; it must have been made with fraudulent intent, which must be 
determined by the preponderance of evidence. 


The defence of arson in a civil suit need not be established by evidence beyond 
a reasonable doubt, but it must be so clearly preponderating as to establish 
the fact with reasonable certainty. 


To establish vexatious delay on the part of defendants, it must appear that 
there was not reasonable grounds for resistance, and the burden of proof is. 
on plaintiff. 


Charge to jury by McCrary, J. Gentlemen of the jury—These 
cases being all of like nature and relating to the same questions‘ 
have been by the order of the court consolidated for the purpose of 
the trial, and are now to be submitted to you for your verdict upon 
the facts and in accordance with the law as given to you by the 
court. The plaintiff in an action of this character is, in the absence 
of any admission by defendant, bound to establish by a preponder- 
ance of evidence : 

1st.—The execution on the contract or policy of insurance sued on. 


*Two other companies were concerned as defendants, charge delivered March, 1880. 
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2nd.—The destruction, total or partial, of the property insured. 

3d.—The amount of the loss, or in other words, the value of the 
insured property destroyed. 

: 4th.—That such notice and preliminary proof of loss as the policy 
requires has been given. 

In these cases the defendants by their answers have admitted the 
execution of the contract or policy sued on, as well as the destruction 
by fire, as alleged by plaintiff, of the property insured. They have 
also admitted that notice and proof of loss was duly given in all the 
cases sued on, to which your attention will be called hereafter. The 
defendants say that the property destroyed (a stock of clothing) was 
not of the actual cash value stated by plaintiffs in their petitions, and 
this presents the first issue of facts for you to determine. You are 
to consider and decide in the light of all the evidence, what was the 
fair and reasonable cash value of the property in the city of St. Louis, 
on the 4th of April, 1879, when the fire occurred. In determining 
this question you will consider the character and quality of the goods, 
their cost, their condition, the state of the market, any decline or 
advance in value after purchase and before the fire, the invoices 
previously made and the proof of subsequent purchases, as well as 
all the facts and circumstances developed in the evidence and bearing 
upon the subject, and from all the evidence you will ascertain and by 
your verdict decide what was the actual cash value of the goods in 
the store of the plaintiff at the time of the fire and destroyed thereby. 
By the term “actual cash value,” I mean the sum of money the goods 
would have brought if sold in the city of St. Louis, on the 4th day of 
April, 1879, for cash at the market price. Having thus ascertained 
and fixed the value of the property destroyed, your verdict will be 
for the plaintiffs in the sum so fixed, unless you find for defendants 
on one or more of the issues presented by the answers to which your 
attention will now be called. 

The defendants in their several answers allege that the plaintiffs 
made, under oath, a false and fraudulent claim, representing their 
loss to have been $78,219.82, while in truth and in fact, their loss was 
only $48,000, as plaintiffs well knew, and that this false statement was 
made with intent to induce defendants to believe that the value of 
the stock was larger than it was in fact, and was therefore a violation 
of one of the conditions of the policy. It is for you to determine 
whether this defence is established by a preponderance of the evi- 
dence. In order to find for defendants upon this issue, you must 
believe from the evidence that the statements made under oath by 
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plaintiffs in their preliminary proofs as to the value of their stock and 
the amount of their loss were in some material point false, and also 
that they were fraudulent ; that is to say, intentionally false, or made 
with the purpose of deceiving and defrauding. A claim honestly 
made will not render the policy void, even though such claim be 
erroneous by reason of some degree of exaggeration or overestimate, 
but if the insured made with reference to the quality or value of the 
goods insured, a claim which he knew to be false and unjust, then he 
cannot recover anything. 

In the event that you should find the loss to be less than that 
stated by the insured in their preliminary proof, that mere fact would 
not be sufficient to sustain the defence, though if the discrepancy 
between the true value as stated by the insured in their preliminary 
proofs, is large, this would be evidence bearing upon the issue of 
fraud, to be considered by the jury for what it is worth. In other 
words, you will perceive that the defendants, in order to succeed upon 
this issue, must satisfy you from the evidence, first, that there was a 
false statement, in the preliminary proof as to the value of the goods 
destroyed, and, second, that such false statement was made with 
knowledge that it was false and with the intent to defraud the de- 
fendants by deceiving them as to the value of the goods. The value 
of a large stock of clothing at a particular date is of course to some 
extent a matter of opinion and of estimate, and it is not to be ex- 
pected that different persons would fix it at exactly the same amount. 
Different persons might honestly differ as to what would be a true 
valuation. The question for you to determine in deciding this issue 
therefore is not whether the value fixed by plaintiff was the true 
value of the goods, but whether it was an intentionally false estimate 
and claim. Upon this question, which is one purely of fact, you are 
the sole and exclusive judges. 

If you find that there was no exaggeration of the amount of the 
loss, you will, of course, have no occasion to consider the other ques- 
tion ; but if you find that there was an exaggerated claim, then you 
will inquire as to the intent. 

In case No. 1,489, against the Glens Falls Insurance Company, 
there is an allegation in the answer that the preliminary proof was 
not made in time ; but the court instructs you that this defence was 
waived if the defendant, or its agent, had possession of the books of 
the plaintiff, from which the loss was to be ascertained, and if by 
reason of such possession of said books the plaintiffs were deprived 
of the opportunity to make proof in time. It was also waived if the 
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agent of the defendant agreed when he took possession of the books 
to waive the issue. As the defendants have introduced no testimony 
to contradict plaintiff's proof upon this point, which was full and 
explicit, you will of course find this issue for the plaintiffs. 

This leaves for your consideration the further defence that the loss 
“was caused, occasioned and brought about fraudulently, by the dir- 
ect agency, procurement, contrivance and direction of the plaintiffs.” 
This is equivalent to an allegation that the plaintiffs are responsible 
for the fire which resulted in the destruction of their property. This 
is of course a perfect defence, if proved, but before you can find for 
the defendants upon this issue, you must be satisfied from the evi- 
dence that the charge is true. The fact of arson may be established 
by circumstances, but they must be such as to establish the main fact 
with reasonable certainty. A mere suspicion is not enough. The 
jury must be satisfied that the fact is established by a clear prepon- 
derance of the evidence adduced before them. 

In a case where the evidence is evenly balanced or the jury is in 
doubt as to what the truth is on that point, there is not a prepon- 
derance of evidence. The defendants are not bound in a case like 
the present as they would be in a criminal prosecution for arson, to 
prove the fact beyond all reasonable doubt, but they are required to 
produce proof sufficient to clearly satisfy the jury that the charge is 
true. 

The jury will, if they find for plaintiffs, find and state in their ver- 
dict the value of the entire stock destroyed, with interest, as herein- 
after stated, and damages, if any are allowed. The court will, if you 
so find, afterwards determine the amount of the recovery in each 
case, and render judgment accordingly, the parties by their counsel 
having consented to this form. 

The plaintiffs claim that they are entitled to damages in addition 
to the value of their property destroyed on account of vexatious de- 
lay caused by the conduct of the defendants. To establish this claim 
the plaintiff must show that the defendants had not reasonable 
ground for contesting either the validity or the amount of the claim. 
If you find from the evidence that there was vexatious delay within 
this definition, you may add to the value of the property destroyed 
not exceeding 10 per centum of the amount of such loss, and include 
such addition in your verdict. The burden is upon the plaintiffs to 
prove the fact of vexatious delay by a preponderance of testimony. 

If the jury finds for the plaintiffs, then it will add to the amount 
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of loss found, interest at 6 per cent per annum from the 14th day of 
March, 1879, when the demand is shown by the uncontradicted tes- 
timony to have been made. 


SUPREME COURT OF OHIO. 


January Term, 1880. 


Error to Superior Court of Cincinnati. 


NORTHWESTERN MUTUAL LIFE INS. CO. \ 
vs, 


ANNA M. BONNER.* 


In consideration of the payment in cash of $136.75, and of a premium note of 
$91, and a like payment each year thereafter for ten years, a policy was is- 
sued on the life of B. for $5,000, payable at his death, after deducting any 
balance of the year’s premiums and all notes given for premiums. If de- 
fault should be made in the payment of any premium or of interest on any 
premium notes, the company was to be liable only for as many tenth 
parts of the amount insured as there had been complete annual payments 
paid, 

After payment of six annual premiums by cash and notes, and the interest 
thereon due at the sixth payment, default was made in paying the seventh 
annual premium, and by failing to pay the annual interest on prior pre- 
mium notes, and the policy was forfeited for such default. 

The principal of the notes remaining unpaid by dividends, was to be paid by 
deducting the balance due thereon from the amount due on the policy when 
it became payable, and the interest thereon was to be paid annually or the 
policy was to be forfeited. 

These notes were secured by a lien on the policy under authority to loan part 
of the premiums thereon to the policy-holder. 

Held, that the notes are in the nature of a permanent loan to the policy-holder, 
to be paid out of dividends to be declared, or by deduction from the policy 
when it became payable. 

The payment of the annual cash premiums and the giving annually of these 
notes, which were in legal effect annual loans of part of the premiums, 
constituted as many complete annual payments, and the payment of said 
notes in cash was unnecessary to constitute such payments. 


* Decision rendered June 22, 1880, 
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The amount remaining due on said notes after crediting the dividends made 
at the time of forfeiture, together with the annual interest due thereon, at 
the time the policy becomes payable, should be deducted from the amount 
due on such policy. 


By the forfeiture for non-payment of the further annual premiums, and for 
non-payment of the annual interest due on premium notes, the right of the 
policy-holder to share in future dividends was lost. 


This was an action by the defendant in error as the assignee of a 
policy of insurance issued by the plaintiff in error, a mutual insur- 
ance company incorporated under the laws of Wisconsin, on the life 
of Stephen P. Bonner, who died December 22, 1874. 

From the pleadings and exhibits it appears that on the 27th of 
October, 1865, the policy was issued on the application of Mary 
Bonner, a sister of Stephen P. Bonner, the assignor of plaintiff be- 
low, at which time she paid $136.75, and gave the note of the as- 
sured for $91, making the total premium $227.75 for one year, for 
which a policy of $5,000 was issued on what is called the ten-year plan. 

At the beginning of each successive year, the second, third, fourth, 
fifth and sixth year’s premiums were paid by payments of a like 
amount of cash, and by the notes of the assured for $91 each, ex- 
cept that at sometime during these six years the cash part of the 
premium was paid semi-annually in advance. 

The material parts of this policy are as follows : 

“The Northwestern Mutual Life Insurance Company. Number 
13,161 ; age 29 ; amount $5,000 ; premium $227.75. By this policy 
of assurance, in consideration of the representation made to them in 
the application for this policy, and of the sem of $136.75 to them in 
hand paid by Mary Bonner, sister of Stephen P. Bonner, physician, 
and of the annual premium note of $91 and — cents, and the annual 
cash premium of $136.75, to be paid at or before noon, on or before 
the 27th day of October, in every year, during the first ten years of 
the continuance of this policy, do assure the life of Stephen P. Bon- 
ner, of Cincinnati, in the County of Hamilton, State of Ohio, for the 
sole use of the said Mary Bonner, in the amount of five thousand 
dollars, for the term of his natural life. And the said company do 
hereby promise and agree to pay the said sum assured, at their offices, 
to the said assured, or her executors, administrators, or assigns, in 
ninety days after due notice and proof of death of the said person 
whose life is hereby assured (the balance of the year’s premium and 
all notes given for premiums (if any), being first deducted therefrom), 
and in case of the death of the said assured, before the death of the 
said person whose life is assured, the amount of the said insurance shall 





686 Report of Decisions. | Sept., 


be payable tothe heirs at law of said Stephen P. Bonner. And the said 
company further promise and agree that if default shall be made in 
the payment of any premium, they will pay, as above agreed, as many 
tenth-parts of the original sum insured as there shall have been com- 
plete annual premiums paid at the time of such default.” 

The second, third, and sixth conditions, are :— 

Second. If the said premiums, or the interest upon any note given 
for premiums, shall not be paid on or before the days above-mention- 
ed for the payment thereof, at the office of the company, or to agents, 
when they produce receipts, signed by the president or secretary, 
then, in every such case, the company shall not be liable for the pay- 
ment of the whole sum assured, and for such part only as is express- 
ly stipulated above. 

Third. In every case when this policy shall cease, and determine 
or become null and void, for other reasons than non-payment of pre- 
miums, all payments thereon shall be forfeited to this company. 

Sixth. This policy shall not take effect and become binding on the 
company until the cash premium shall be actually paid to the com- 
pany, or to some person authorized to receive it, during the lifetime 
of the person whose life is assured. 

On the 27th of October, 1870, when the sixth payment on the an- 
nual plan became due, the following premium receipt was presented 
and paid, and the last note then termed “ annual loan note No. 6, $91,” 
was given as follows :— 


“ Northwestern Mutual Life Insurance Company,. 
General Office, Milwaukee, Wisconsin. 
Cash Premiums for six 
months ‘ Policy 13,161, insuring the life 
Interest on Loan Notes - ’ of Stephen P. Bonner, is hereby 
made binding for six months, 
Total cash é from the 27th day of October, 
1870, provided payment, as per 
margin, is made in due time, and 
Annual Loan Note No. 6- $91.00 the receipt is countersigned by 
Premium, as above, received J. F. Johnson, Agent at Cincin- 
this 27th day of Oct., 1870. nati. 
Joun F. Jounson, Agent. Ave. Gaytorp, Secretary. 
(Per A. Hazemeyer.) 
For terms of mutual agreement see policy. 
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This payment continued the policy to April 27, 1871, when another 
receipt for one half-cash premium then paid was given as follows :— 


Northwestern Mutual Life Insurance Company, 
Home Office, Milwaukee, Wisconsin. 


Cash Premiums for six 
$69.60 Policy No. 13,161, insuring the 
Interest on Loan Notes - - hfe of Stephen P. Bonner, is here- 
by made binding for six months, 
Total cash 4 from the 27th day of April, 1871, 
provided payment, as per margin, 
is made in due time, and the re- 
Annual Loan Note No. — ceipt is counter-signed by J. F. 

Premium, as above, received Johnson, Agent at Cincinnati. 
this 27th day of April, 1871. Ava. Gaytorp, Secretary. 
J. F. Jounson, Agent. 


For terms of mutual agreement see policy. 


From this it appears that the cash payment and interest on loan 
notes $16.47, and a sixth “loan note of $91.00 was given, for which 
said policy, on the life of Stephen Bonner,” is hereby made binding 
for six months, from April 27th, 1871,” i.e., to October 27, 1871. 

The applicant, in answer to the question as to the “sum to be as- 
sured, and what kind of policy ; premium how paid, whether all cash 
or part note, annually, semi-annually, or quarterly?” answered, 
$5,000, annually ; ten year, cash and note.” 

The first and second premium notes are here copied. The others 
are the same as No. 2. 


Note No. 1. 


$91.00. Cincinnati, October 27, 1865. 
For value received I promise to pay to the North-western Mutual 
Life Insurance Company, ninety-one dollars, with interest at the rate 
of seven per cent per annum, which interest shall be paid annually, 
or the policy be forfeited ; this note being given for a part of the 
premium on policy No. 13,161, is to remain a lien upon said policy 
until the death of Stephen P. Bonner, when it shall be deducted from 
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the amount of said policy, unless sooner paid. The dividends on the 
policy are to be applied to the payment of the note. 
S. P. Bonner.” 


Nore No. 2. 


“ $91.00. Milwaukee, October 27, 1866. 

For value received, I promise to pay to the North-western Mutual 
Life Insurance Company, ninety-one dollars, with interest at the rate 
of seven per cent per annum, which interest shall be paid annually, 
or the policy forfeited ; this note being given for part of the premium 
on policy No. 13,161, is to remain a lien upon said policy until it be- 
comes due by limitation, or by the death of Stephen P. Bonner, of 
Cincinnati, when the note shall be deducted from the said policy un- 
less sooner paid. 

“The dividends on the policy are to be applied to the payment of 
the note.” 

“S. P. Bonner.” 


The payment made April 27th, 1871, was the last made. On the 
27th of October, 1871, there was due, by the terms of the policy, 
$136.75 cash and another loan note of $91.00, and one year’s interest 
on balance due on previous notes, but default was then made, and 
no payments have since been made. 

Dividends were made on this policy, one in 1868, on the business 
of 1865, $111.53, and one in 1869, on the business of 1866, $108.25, 
which paid off premium notes of Nos. 1 and 2, and all of No. 3, ex- 
cept $53.22, leaving that balance and the third, fourth, fifth, and sixth 
notes, unpaid at the time default was made ; and also one year’s in- 
terest, $22.83, due thereon from October 27, 1870, to October 27, 
1871. 

When default was made, October 27, 1871, the company, claiming 
the right to do so, declared the policy forfeited as to eight tenths 
thereof. This was done on its interpretation of the second condition 
of the policy providing for a forfeiture. 

The plaintiff below claims, that by the payments made, and by the 
terms of the policy, and the premium receipts, it was a paid-up policy 
for six years, and therefore that only four tenths was subject to for- 
feiture. 

The controversy is, whether the payment of the cash premiums and 
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the notes constitute six “ complete annual premiums,” or whether the 
premium notes must also be paid in cash. The plaintiff in error 
claims, that inasmuch as only two of these notes were paid, only two 
complete annual payments were made. 

From the evidence it appears that in 1871, a third dividend was 
made of $35.96, which was credited on the balance due on the princi- 
pal of the third note. If this dividend should have been credited on 
the interest then due on all the notes there would have been no de- 
‘walt at that date, as to interest on prior premium notes. It also ap- 
pears that by the non-payment of interest on these notes, the insured 
was not entitled to dividends. Notwithstanding this the company 
declared dividends on a two tenth policy inthe years 1872, 1873, 
1874 and 1875, payable in cash, which were not applied in payment 
of either notes or interest or otherwise paid. The court below gave 
a judgment for six tenths of the face of the policy less the balance 
due on premium notes, without interest and without any credits for 
the subsequent dividends. Of this the plaintiff in error complains. 


Mannine & Cosarove, for Defendant in Error. 


“1. The cash paid and note given each year as required by the 
terms of the policy, constituted a complete annual premium.” 

“2. Even if it were true, as contended by the company, that pay- 
ment of interest annually on the unpaid notes was necessary to con- 
stitute complete annual premiums for the years in which the notes 
were given, and that in default thereof the policy would be forfeited 
to the extent of the tenths corresponding to the annual premiums in 
part represented by said notes, the assured is, nevertheless, entitled 
to recover six tenths of the sum insured, the dividends due to her 
having annually exceeded the interest on the notes, whereby it be- 
came the duty of the company, upon the default in payment of in- 
terest, so to apply the dividends as to prevent such partial forfeiture 
of the policy, namely : first, to the payment of the interest ; and, 
secondly, on the principal of the notes.” 

“3. The Jaw does not favor forfeitures, and if there is any con- 
flict, repugnancy or ambiguity in the conditions, providing (or sup- 
posed to provide,) therefor, leaving the intent doubtful, such condi- 
tions are to be strictly construed against the company, and in favor 
of the assured, under the rule that verba fortius accipiuntur contra 
proferentem.” 

May on Insurance, p. 412, (sec. 345, and note 4) ; Ohde vs. North- 
western Mut. Life Ins. Co., 40 Iowa, 357 ; Hull vs. Same, 39 Wis., 
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398 ; Symonds vs. Same, 23 Minn., 491; Fithian vs. Same, 4 Mo., 
App., 386 ; Little vs. Same, 7 Ins. Law Journal, 50 (Sup. Ct. of Ind., 
1878) ; Kirkpatrick vs. Knickerbocker Life Ins. Co., 6 Ins. Law 
Journal, 368 ; Hughes vs. Piedmont, etc., Life Ins. Co., 55 Ga, 111; 
Brooklyn Life Ins. Co. vs. Dutcher, 95 (U.S. Sup. Ct. Rep., 269; 
Mutual Benefit Life Ins. Co. vs. French, 30 Oh. St., 240; Parsons 
on Contracts, § 631, and note a to § 632 ; Anketel vs. Converse, 17 
Oh. St., 22; Russum vs. Ins. Co.,1 Mo., App., 228, (S. C., 5 Big., 
243) ; Smith vs. Ins. Co., 7 Ins. Law Journal, 744; Knickerbocker 
Life Ins. Co. vs. Harlan, 8 Ins. Law Journal, 349 ; Chase vs. Phoenix 
Mutual Life Ins. Co., 67 Maine Rep., 85 ; May on Ins., § § 175, 342 ; 
Bliss on Ins., § § 404, 405 ; Union Central Life Ins. Co. vs. Poettker, 
33 Oh. St., 459 ; Montgomery vs. Phenix Mutual Life Ins. Co., 14 
Bush., 51; Ins. Co. vs. Norton, 96 U. S. Supreme Court, 242 ; Rann 
vs. Home Ins. Co., 59 N. Y., 387 ; Hoffman vs. Atna Ins. Co., 32 
N. Y., 413 ; Linden vs. Hepburn, 3 Sandford, 670 ; Doe vs. Dixon, 9 
East, 16, (New ed. 5, p. 23) ; Bennett vs. Eufaula Home Ins. Co., 46 
Ala., 11 ; McAllister vs. N. E. Mutual Life, 101 Mass., 558. 


Sayter & Sayter, for Plaintiff in Error. 

“The charter is part of the contract, and the insured as a member 
of a mutual company was bound to know the effect of notes and 
cash given for premiums according to the charter.” 

Phillips, Beckel & Co. vs. Knox County Mutual Ins. Co., 2 Ohio, 
181 ; Protective Ins. Co. vs. Harmer, 2 Ohio St., 471 ; Mutual Ben- 
efit Life Ins. Co. vs. Jarvis, 22 Conn., 133 ; American Ins. Co. vs. 
Storey, (Sup. Ct. of Mich., June, 1879 ; 8 Ins. Law Journal, 691 ; 
Coles vs. Iowa State Mutual Ins. Co., 18 Iowa, 425 ; Angell on In- 
surance, § 146 ; Simeral vs. Dubuque Mutual Fire Ins. Co., 18 Iowa, 
319 ; Walsh vs. tna Life Ins. Co., 30 Iowa, 133 ; Wright vs. Shel- 
by, etc., Railroad Co., 16 B. Mon., 4; Field on Corporations, section 
73, p. 87 ; 65 Barbour, 383 ; Osgood vs. Strauss, 8 Ins. Law Jour- 
nal, 70 ; Deitrich et al. vs. Madison Relief Association, (Sup. Ct. Wis., 
1879) ; 1 Beasley Ch. (N. J.,) 333 ; Belleville Mutual Ins. Co. vs. Van 
Winkle, 7 W. & S., 348 ; Susquehanna (F.) Ins. Co. vs. Perrine, 51 
Penn., 402; Mitchell vs. Lycoming (F.) Ins. Co., 58 Penn., 443; 
Diehl vs. Adams Co. Mut. F. Ins. Co., 6 Jones’ Law, (N. C.,) 558 ; 
Woodfin vs. Asheville Mut. F. Ins. Co., 18 Iowa, 319; Simeral vs. 
Dubuque Mutual Fire Ins. Co.; Fuller vs. Madison Mutual Ins. Co., 
4 Ins. L. J., 841, Sup. Ct., Wisconsin, 29 Conn., 69 ; Treadway vs. 
Hamilton Mut. Ins. Co., 7 Cush., (Mass.,) 175; Barrett et al. vs. 
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Union Mut. Fire Ins. Co., 9 Lower Canada, Q. B., 488 ; Montreal 
Association Co. vs. McGillirrag, 6 Duer, (N. Y. Super. Ct.,) 6; Spit- 
zer vs. St. Mark’s Ins. Co.; May on Ins., 65, § 63 ; Bliss on Ins., 766, 
§ 426, (2 ed.); Mutual Fire Ins. Co. vs. Marseilles Manuf. Co., 6 IL, 
236 ; Angell & Ames on Corp., § 146 ; Chesapeake and Ohio Canal 
Co. vs. Dulany, 4 Cranch, C. C., 85, 1 Fonblanque, 106 ; Lord Irn- 
ham vs. Child, 1 Bro. C. C., 91; Howard vs. Hopkins, 2 Ark, 371; 
Eden on Injunctions, 10, and cases there cited ; Inhabitants of Pal- 
myra vs Morton, 25 Mo., 593; Upton vs. Tribileock, 91 U.5S., 45 ; 
Baker vs. Home Life Ins. Co.,2 Hun., (N. Y.,) 402; Barret vs. Union 
Mut. Fire Ins. Co., 7 Cush., (Mass.,) 181; Fuller vs. Madison Mut. 
Ins. Co., 36 Wisconsin, 599; Jackson vs. Croy, 12 Johnson, 427 ; 
Lees vs. Stub, 6 Watts, 48 ; Farley vs. Bryant, 32 Me., 474; Coffing 
vs. Taylor, 16 Tll., 457 ; Stapleton vs. Scott, 13 Ves., 427 ; Alvanley 
vs. Kinnaid, 2 Mac. & G., 7 ; Swaisland vs. Dearsley, 29 Beav., 430. 

“The application should be construed with the rest of the papers 
forming this contract, and thus make the application a part of the 
contract. Shelden vs. Hartford Fire Ins. Co., 22 Conn., 235 ; 
Houghton vs. Manufacturers’ Mut. Ins. Co., 8 Met., 114; Le Roy 
vs. Market Fire Ins. Co., 39 N. Y., 90; Brown vs. Cattaraugus Mut. 
Ins. Co., 18 N. Y., 385 ; Babbitt vs. L. & L. & G. Ins. Co., 66 North 
Car., 70; Mutual Benefit Life Ins. Co. vs. Miller, 39 Ind., 475; 
May on Insurance, 174, §168 ; Bliss on Insurance, 86, §§ 59, 62, (2 
ed.) ; Maryland Ins. Co. vs. Boissiere, 9 G. & J., 121.” 

“The annual loan notes given by Bonner, are a part of this con- 
tract of insurance, and must be taken and construed with the char- 
ter, application and policy, in order to get at the true meaning of 
the contract. Union Mutual Life Ins. Co. vs. McMillen, 24 Ohio St., 
67 ; Robert vs. New England Life Ins. Co., 1 Disney, 369 ; Mutual 
Ben. Life Ins. Co. vs. French, 30 Ohio St., 240, 251; Baker vs. 
Union Mutual Life Ins. Co., 43 N. Y., 284, (S. C.,2 Big. L. & A, 
127) ; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500, (S. C., 1 Big. 
L. & A., 288) ; New Eng. Mutual Life vs. Hasbrock, 32 Ind., 447, 
(449,) (S. C., 2 Big. L. & A., 27); Patch vs. Phoenix Mutual Life, 44 
Vt., 481, (S.C.,3 Big. L. & A., 777); Rochner vs. Knickerbocker 
Life, 4 Daly, 512, (S. C., 4 Big. L. & A., 278) ; American Ins. Co. vs. 
Story, (Supreme Court of Mich., June Term, 1879,) 8 Ins. Law 
Journal, 691, (693).” 

“The duty of the court is clear, and that is : To take the contract, 
and from it to determine its meaning. If either party has made a 
bad bargain, that is not for the court to correct. Jeffries vs. Eco- 
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nomical Life Ins. Co., 22 Wall, 44 (S.C. 5 Big. L. & A., 572) ; 
Easten et al. vs. Penn & Ohio Canal Co., 13 Ohio, 79 ; Union Mu- 
tual Life Ins. Co. vs. McMillen, 24 Ohio St., 67; Robert vs. New 
Eng. Mutual Life Ins. Co., 1 Disney, 355, (362) ; S.C.,1 Big. L. & A., 
634, (638) ; Robert vs. New Eng. Mutual Life Ins. Co., (General 
Term,) 2 Disney, 106; 8. C.,2 Big. L. & A., 141, (143) ; Reed vs. 
McGrew, 5 Ohio, 375, 381 ; Egan vs. Mutual Ins. Co., 5 Denio, 326, 
329 ; Beadle vs. Chenango County Mutual Ins. Co., 3 Hill, 161, 162.” 

“Life insurance is essentially a cash business. The charter as 
well as the requirements of the business prohibit it from being con- 
ducted on credit. Robert vs. New England Mutual Life Ins. Co., 1 
Disney, 355.” 

“Nor cau the admission in the policy that the premium was paid, 
preclude the inquiry into the real state of facts. Slaughter vs. 
Hamm, 2 Ohio, 271; McCrea vs. Purmort, 16 Wendell, 460 ; Phil- 
lips on Ins., sec. 505; 1 Greenleaf on Evidence, sec. 26, where nu- 
merous cases are cited ; Baker vs. Union ‘Mut. Life Ins. Co, 43 N. 
Y., 283, (S.C., 2 Big. L. & A., 125) ; Pitt vs. Berkshire Life Ins. Co., 
100 Mass., 500, (S. C, 1 Big. L. & A., 284-288); Thompson vs. Knick- 
erbocker Life Ins. Co., 2 Woods, 547, (S. C., 5 Big. L. & A., 8, 12).” 

“ A construction of the contract in viclation of the charter is inad- 
missible. Cleveland and Pittsburgh Railroad Company vs. Kelley 
et al, 5 Ohio St., 180; State of Ohio vs. Washington Social Library 
Co., 11 Ohio, 96; Deitrich vs. Madison Relief Association, 8 Insur- 
ance Law Journal, 70, (Sup. Ct. Wis., 1879) ; Clark vs. Farrington, 
11 Wis., 307; Angell & Ames on Corps., sec. 111 ; Green’s Brice’s 
Ultra Vires, 610, 611, 615, 619,°620, 639.” 

“That these notes are not taken in payment of the premium, but 
as evidences of a part of the premium unpaid by, and loaned to the 
assured, is shown by the manner in which the dividends are ap- 
plied.” 

“They do not possess the essential elements of commercial notes, 
and cannot be considered as notes, as understood in the commercial 
world. A note must represent money, and must do all the work of 
money in business transactions. For this purpose the first requisite, 
that, indeed, which includes all the rest, is certainty. 1 Parsons on 
Bills and Notes, 30, ch. 3; Kingston vs. Long, Bayley on Bills, (2 
Am. ed.,) 14, n., (30) ; 4 Doug., 9.” 

“Should the policy become forfeited for other reasons than the 
non-payment of the premium or interest, then the consideration of 
these notes would fail, and they would cease to be collectible in any 
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way or manner. Union Mutual Ins. Co. vs. McMillen, 24 Ohio St., 
67 (see p. 82); Thompson vs. Knickerbocker Life Ins. Co, 2 
Woods, 547.” 

“But even should we consider this paper a note, as understood in 
the law merchant, yet even in that case, the giving of the note is not 
a payment of that part of the premium, without it is so expressly un- 
derstood and agreed at the time of the transaction. Hall and Loney 
vs. Richardson, 16 Maryland, 396; Higgins vs. Wortell, 18 Califor- 
nia, 330; Griffith vs. Grogan, 12 Cal., 317; Cole vs. Sackett, 1 
Hill, 516 ; Wright vs. First Crockery Ware Co., 1 N. H., 281 ; Gard- 
ner vs. Gorham, 1 Doug., Mich., 507; Dougal vs. Cowles, 5 Day, 
511 ; Johnson vs. Weed, 9 Johns., 310 ; Soffee vs. Gallagher, 3 E. 
D. Smith, 507 ; Porter vs. Talcott, 1 Cowen, 359 ; Whitbeck vs. Van 
Ness, 11 Johns., 409 ; Breed vs. Cook, 15 Id., 241 ; Mooring et al. 
vs. Mobile Marine Dock and Mutual Ins. Co., 27 Alabama, 244; Mc- 
Murray vs. Taylor, 30 Missouri, 263 ; Horsey vs. Heath, Jr., et al., 5 
Ohio, 353 ; Merrick vs. Boury & Sons, 4 Ohio St., 60 ; Porter vs. 
Talcott, 1 Cowen, 380 ; Tobey vs. Barber, 5 Johns., 72 ; Johnson vs, 
Weed, 9 Johns., 310 ; Leach vs. Church, Administrator, etc., 15 Ohio 
St., 169.” 

“ But even in those States where the taking of a note is held to be 
the payment of the debt, it is held that the note must be a “nego- 
tiable” note, not such a note as was given in the case at bar. 
Greenwood vs. Curtis, 4 Mass., 93 ; Maneely vs. McGee, 6 Mass., 143; 
Trustees, etc., vs. Kendrick, 12 Me., 381 ; Bartlett vs. Mayo, 33 Me., 
518 ; Jose vs. Baker, 37 Me., 465; Fallett vs. Steele, 16 Vt., 30; 
Farr vs. Stevens, 26 Vt., 299 ; Zerrano vs. Wilson, 8 Cush., 424.” 

“Outside of the policy and notes there is no evidence in this case 
as to any agreement of any kind that these notes should be re- 
ceived as payment of so much premium.” 

“ The agreement was for insurance from year to year, with a right 
to continue upon the payment of each premium, and thereafter upon 
the annual payment of interest on the notes. Worthington vs. 
Charter Oak Life Ins. Co., 41 Conn., 416, 417.” 

“ Where, on the face of the policy it is expressly provided that a 
failure to pay the premiums, or a failure to pay the interest upon 
any notes given for premiums, on or before the days named for the 
payment thereof, will release the company from “payment of the 
whole sum assured,” and will bind the company to pay only as many 
tenth parts of the original sum insured as there shall have been 
complete annual premiums paid at the time of such default, such a 
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condition will be enforced. Robert vs. New England Life Ins. Co., 
1 Disney, 355, 12 East, 183 ; 7 Mees. & Wels., 150; Acey vs. Fer- 
nie, 8 Georgia, 584 ; Mutual Life Ins. Co. vs. Ruse, 18 Barb., 541 ; 
Buckbee vs. U. 8. Ins. A. & T. Co., 27 Eng. Law and Eq., 140 ; Wing 
vs. Harvey ; Union Mutual Life Ins. Co. vs. McMillen, 24 Ohio St., 
67 ; Bussing, etc. vs. Union Mutual Life Ins. Co., 34 Ohio St., 222 ; 
Bliss on Life Insurance, (2 ed.,) 272, § 178; May on Insurance, 
406, § 341; Bunyen on Insurance, *66 ; Beadle vs. Chenango Ins. 
Co., 3 Hill, 161; Phoenix ,Life Ins. Co. vs. Sheridan, 8 H. L. Cas., 
745, (S. C.,2 Big. L. & A., 583) ; Simpson vs. Accidental Death 
Insurance Co., 2 Com. B., (N. §.,) 257, (8. C, 2 Big. L. & A., 
497) ; Catoir vs. American Life Insurance & Trust Company, 
8 Vroom, 487, (8S. C., 1 Big. L. & A., 336) ; Howell vs. Knick- 
erbocker Ins. Co., 44 N. Y., 284, (S. C., 1 Big. L. & A., 578) ; Ruse 
vs. Mutual Ben. Life Ins. Co., 23 N. Y., 516, (S. C., (1 Big. L. & A., 
472) ; Shaw vs. Berkshire Life Ins. Co., 103 Mass., 254, (S. C., 2 Big. 
L.. & A., 74) ; Mutual Benefit Life Ins. Co. vs. Ruse, 8 Ga., 534, (S. 
C., 1 Big. L. & A., 83) ; Tait vs. New York Life Ins. Co., 4 Big. L. & 
A., 483.” 

“ By the terms of the policy the payment of the interest is placed 
upon the same basis as the payment of the premiums. Anderson 
vs. St. Louis Mutual Life Ins. Co., 3 Cent. Law J., 354, and cases 
cited ; Russum vs. St. Louis Mutual Life Ins. Co., 3 Cent. L. J., 275; 
Knickerbocker Life Ins. Co. vs. Dietz, 8 Insurance Law Journal, 
544 ; Knickerbocker Life Ins. Co. vs. Harlan, 8 Insurance Law 
Journal, 346 ; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500, (S. C., 
1 Big. L. & A., 284) ; Robert vs. New England Life Ins. Co., 1 Dis- 
ney, 355, (S.C.,2 Big. L & A, 634) ; (S. C., in General Term,) 2 
Disney, 106, (S. C., 2 Big. L. & A., 141); Baker vs. Union Mutual 
Life Ins. Co., 43 N. Y., 283, (S. C., 2 Big. L. & A., 127) ; Thompson 
vs. Knickerbocker Life Ins. Co., 2 Woods, 547, U. S. Cir. Ct., S. D. of 
Ala., (S. C., 5 Big. L. & A., 8) ; Watrius vs. Mississippi Valley Ins. 
Co., 35 Iowa, 582 ; Shultz vs. Hawkeye Ins. Co., 42 Iowa, 239 ; Jo- 
leff vs. Madison Mutual Ins. Co., 39 Wis., 111; Gorton vs. Dodge 
Co. Mutual Ins. Co., 39 Wis., 121 ; Wall vs. Home Ins. Co., 36 N. 
Y., 157 ; Williams vs. Albany Ins. Co., 19 Mich., 451; Beadle vs. 
Chenango Co. Mutual Ins. Co., 3 Hill, 161 ; Smith vs. St. Louis Ins. 
Co., 2 Tenn. Ch., 727, (7 Ins. L. J., 559) ; Tait vs. N. Y. Life Ins. Co., 
4 Big. L. & A., 483, 484, C.C. U.S., W. Dist. Tenn.; Nettleton vs. 
St. Louis Life Ins. Co., U. S. Cir. Ct., Dist. of Mo., 6 Insurance Law 
Journal, 426 ; Bergman vs. St. Louis Mutual Life Ins. Co., 5 Insur- 
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ance Law Journal, 875 ; Moses vs. Phoenix Mutual Life Ins. Co., 5 
Insurance Law Journal, 719.” 

“Compound interest could ;not be allowed by the court on the 
notes which would be usurious, therefore, the requirements of the 
business could not be fulfilled. Muller et al. vs. McGregor, Adm’r.s 
28 Ohio St., 273; Fobes & Adams vs. Judson Cantfield, 3 Ohio, 17; 
Watkinson vs. Root, 4 Ohio, 373 ; Busby vs. Finn, 1 Ohio St., 409, 
(420) ; Samyn vs. Phillips et al., 15 Ohio St. 218; Anketel vs. Con- 
verse, 14 O. St., 11 ; Marietta Iron Works, et al. vs. Lottimer, 25 
Ohio St., 621, (625). 

“Payment of premium being a condition precedent, equity can 
give no relief. Mutual Benefit Life Ins. Co. vs. Prench, 2 Cin. Sup. 
Ct. R., 326, and cases there cited. Popham vs. Bampfield, 1 Vern., 
83 ; Benedict vs. Lynch, 1 Johns. Ch., 370 ; Delaret vs. Rothschild, 
1 Simon & Stuart, 590, (598) ; Stubbs vs. Lister, 1 Younge & Coll. 
C. C., 94; Knickerbocker Life Insurance Company vs. Dietz, 8 
Insurance Law Journal, 544; Benedict vs. Lynch, (1 Johns. 
Ch., 370 ; Hatch vs. Cobb, 4 Johns. Ch., 559; Wells vs. Smith 
7 Paige, 22; Moore vs. Smedburgh, 8 Paige, 601 ; Carter vs. Dean 
& Chapter of Ely, 7 Sim., 211 ; Colcock vs. Butler, 1 Desau., 307 ; 
Williams vs. Edwards, 2 Sim., 78; Hobson vs. Bell, 2 Beav., 17; 
Taylor vs. Brown, 2 Beay., 180 ; Walker vs. Jeffreys, 1 Hare, 341- 
348 ; Lord Walpole vs. Lord Oxford, 3 Ves., 420; Underwood vs. 
Hithcox, 1 Ves. Sen., 279 ; Franks vs. Martin, 1 Eden, 309 ; Griffith- 
vs. Frederick Co. Bank, 6 Gill & J., 424 ; Seymour vs. Delancey, 3 
Cow., 445 ; Modisett vs. Johnson, 2 Blackf., 431 ; Anderson vs. St. 
Louis Mutual Life Ins. Co., 5 Big. L. & A., 527, (534) ; Tait vs. N. 
Y. Life Ins. Co., 4 Big. L. & A., 479, (483, 487) ; Robert vs. New 
England Mutual Life Ins. Co., 1 Disney, 355 ; Worthington vs. Char- 
ter Oak Life Ins. Co., 41 Conn., 372, 408, (S. C.,4 Big. L. & A., 673).” 


JOHNSON, J. 


The company issuing this policy was purely mutual. Sections 3 
and 4 of its charter are as follows : 

“Sec. 3. The corporation hereby created, shall have the power to 
insure the lives of its respective members, and to make all and every 
insurance appertaining to, or connected with life risks, and to grant 
and purchase annuities. 

“Sec. 4. Persons, who shall hereafter insure with the said corpora- 
tion, and also their heirs, executors, administrators, and assigns, con- 
tinuing to be insured in said corporation as hereinafter provided, 
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shall thereby become members thereof during the period they shall 
remain insured by such corporation, and no longer.” 

The corporate powers were vested ina board of trustees to be 
elected from among the members. 

_Prior to 1863, the premiums were to be invested in bonds secured 
by mortgages on unincumbered real estate worth twice the amount 
loaned ; or the trustees might invest not exceeding one-half the 
premiums in the public stocks of the United States, the State of 
Wisconsin or of any incorporated city thereof. 

There was then no authority to loan to policy-holders any part of 
premiums on their policies. To remedy this, and to enable the com- 
pany to loan to policy-holders part of their annual premiums in case 
they desired thus to borrow instead of paying all cash, the charter 
was amended March 23, 1863, as follows : 

_“Sec. 11. The trustees shall have power to invest a certain portion 
of the premiums secured, not to exceed one half thereof, in public 
stocks of the United States or of this State, or of any incorporated 
city of this State, and the company may loan to policy-holders in said 
company, from time to time, sums not exceeding one half of the an- 
nual premiums on their policies, upon notes to be secured by the 
policy of the person to whom the loans may be made.” 

Under this amendment the policy was issued. This power was 
valuable to the company as thereby its business could be greatly in- 
creased by loaning to the insured not exceeding one half the pre- 
mium instead of requiring all to be paid in cash. 

The applicant was given the option to pay in this method. When 
asked how the premium should be paid, whether all cash or part 
note, she answered that she could pay by “cash and note ;” and 
the contract was made accordingly. 

The 6th condition of the policy is, “this policy shall not take ef- 
fect and become binding until the cash premium shall be actually 
paid.” The distinction between that part of the premium payable 
in cash, and that part paid by note, as well as the effect of non-pay- 
ment of either is shown by this clause as well as in the following 
found in the body of the policy. 

“ And the said company do hereby promise and agree to pay the 
said sum assured, at their office, to the said assured, or her execu- 
tors, administrators or assigns, in ninety days after due notice and 
proof of death of the said person whose life is hereby assured, (the 
balance of the year’s premium and all notes given for premiums, if 
any, being first deducted therefrom,) and in case of the death of the 
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said assured before the death of the said person whose life is assured, 
the amount of the said insurance shall be payable to the heirs-at-law 
of said Stephen P. Bonner.” 

These premium notes are in the nature of a permanent loan. If 
not paid by dividends they remain as loans payable, “ when the policy 
becomes due by limitation or by the death of Stephen P. Bonner.” 

All notes given for premiums remaining unpaid by dividends, as 
well as the balance of the year’s premium, are to be deducted from 
the amount due on the policy. There is no personal obligation to 
pay these notes. They are, as designated in the annual renewal re- 
ceipts, “loan notes.” 

The renewal receipts, are themselves a contract to keep the policy 
binding when the cash premium and the interest is paid, and the an- 
nual loan note is given for the future year. 

To determine the real character of this contract, we must look to 
the act of incorporation of the company, with its amendments in force 
when it was made, with the object sought by that amendment, as 
well as to the application, the policy, the notes and to the premium 
receipts renewing the policy from year to year. 

By the express terms of the last receipt, dated April 27, 1871, the 
policy was made binding for its face to October 27, 1871. Had Bon- 
ner died at any time after the policy took effect under the sixth condi- 
tion, and before default made, it is clear that the whole policy would 
have been payable less all premium notes then unpaid by divi- 
dends. 

When default was made October 27, 1871, the right to declare a 
forfeiture arose under the second condition of the policy. It is then 
provided that : 

“2. If the said premiums, or the interest upon any note given for 
premiums, shall not be paid on or before the days above mentioned 
for the payment thereof, at the office of the company, or to agents 
when they produce receipts signed by the president or secretary, 
then, in every such case, the company shall not be liable for the pay- 
ment of the whole sum assured, and for such part only as is expressly 
stipulated above.” 

The right thus reserved arises : “If the said premiums or the in- 
terest on any note given for premiums shall not be paid.” 

This excludes the idea that a right of forfeiture exists for the non- 
payment of the notes themselves. Forfeitures are not favored, and 
if the policy contains doubtful or repugnant conditions, preference 
will be given, other considerations being equal, to that construction 
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which will prevent a forfeiture. If, therefore, this policy was in force 
for its face down to October 27, 1871, what right of forfeiture vest- 
ed in the company upon default made ? 

The default consisted in failing to pay the cash premium and give 
the premium note for the seventh year, and in failing to pay the past 
year’s interest on the unpaid premium notes, or “annual loans” re- 
maining unpaid by dividends. 

This interest amounted to $22.83, and if the dividend declared that 
year of $35.96 should have been applied on the interest there would 
would have been no default, except for the premium for the seventh 
year. 

This forfeiture operated to relieve the company of “ the whole sum 
assured,” but left the policy binding for “as many tenths of the orig- 
inal sum insured as there shall have been complete annual premi- 
ums paid at the time of the default.” 

These provisions are utterly inconsistent with the idea that a fail- 
ure to pay the principal of the notes would authorize a forfeiture to 
any extent. The words “said premiums” in this clause cannot in- 
clude the “loan notes,” for there was no personal obligation to pay 
them. The failure to pay the interest on these notes is made a 
course of forfeiture, but a failure to pay these notes is not. They 
were loans not to be paid except by dividends, or by deduction from 
the policy when due. 

The application, the terms of the policy, and the premiums of 
notes, as well as the stipulation of the company on the margin of the 
premium receipts considered in connection with the power to loan 
part of the premium to the policy-holder, leave no room to doubt 
the real character of this contract. 

It was an agreement to pay an annual premium, part in cash and 
part by notes which were to be regarded as loans, payable out of 
dividends or out of the policy when it became due. 

Its legal effect was the same as if the whole premium had been 
paid in cash, and then the amount for which the note was given 
borrowed back. It is true, as a general rule, that giving a note is 
only a conditional payment of a debt, but if it is given and accepted 
as payment it is otherwise. 

These premium notes, or annual loan notes as they are called, are 
not in legal effect notes, but rather receipts for money borrowed, 
with an obligation to pay interest thereon, and to allow any balance 
unpaid thereon by dividends to be deducted from the policy when it 
became payable. 
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They are not negotiable or payable at any fixed time, nor for any 
certain amount, nor by the maker personally but in a special 
mode. 

They are in the nature of loans to the assured which he was un- 
der no personal obligation to repay, and were only to be repaid by 
the company itself out of dividends or out of the policy. 

This is shown by the policy where it provides for part cash and 
part notes, in the application where the election is made to pay in 
“cash and notes,” in the sixth condition where it is provided that 
the policy shall take effect when the “cash premium shall be actu- 
ally paid,” and finally in the clause requiring the unpaid notes to be 
deducted from the amount due on the policy. 

We cannot better enforce the argument in support of this conclu- 
sion than to quote from the opinion of Mr. Justice Swayne, in In- 
surance Co. vs. Dutcher, 95 U.S., 269, a case involving the same prin- 
ciples, but where the policy was much more favorable to the com- 
pany than here. 

There the policy was issued in consideration of a sum paid, and a 
like payment annually for ten years on a day named, with the right 
to share in the profits. On the death of the assured, the policy, less 
the balance of the year’s premiums and all indebtedness, was to be 
paid. If the premium should not be paid on the day fixed, or any 
note given in part payment of the premium, the policy to become 
void. After two annual payments by the insured the company was 
to issue a paid up policy for so many tenths as there had been annual 
premiums paid in cash. 

These notes were in the nature of permanent loans, payable out of 
dividends, and at each time of payment in this mode receipts were 
given, as in this case, showing payment in full for the year. After 
four annual payments thus made, and while there was still a balance 
due on the four premium notes, Mrs. Dutcher demanded a paid-up 
policy, but the company refused unless she would first pay the bal- 
ance due on the premium notes in cash. The learned justice says : 
“But it is.said the policy declares that the amount of the paid-up 
policy should be determined by the sum of the premiums paid in 
cash. 

“To this there is an obvious, and we think, a conclusive answer. 
The part of the annual premium for which a note was to be given, 
was in substance and effect a loan of so much money by the com- 
pany to the assured. It was so described in the receipt of the com- 
pany for the premium, and in the contract of the parties. 
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If the money had been actually paid to the company, and the next 
moment loaned back, and the note then taken, there would not have 
been room even for a quibble upon the subject. Why go through 
such a ceremony? Why not go directly, as was done, to the end in 
view? The intent which animated the conduct of the parties deter- 
mines its character. The receipt and contract both show that the 
transaction was regarded by both parties as a payment of money to 
one and a loan back to the other, for which the note was taken. The 
receipt was for the full amount of the premium. The note and loan 
were mentioned by way of memorandum as a distinct matter. The 
law never requires an idle thing to be done. Jt would clearly have 
been this and nothing else, if the assured had actually handed over 
the money and note with one hand, and, eo instanti, with the other 
taken back the other. 

The company had the power to waive the actual production and 
payment of the money, and to receive a note bearing interest as the 
same thing. It has exercised this power, and is estopped to deny 
the consequence. 

When a surety, by giving his note, extinguishes the liability of his 
co-surety, he can maintain an action against the co-surety for money 
paid ; because the effect is the same that would have been wrought 
by the actual payment of the money.” 

That this was the construction placed upon the policy by the com- 
pany itself is evident from the fact that on policies subsequently is- 
sued the provision as to the liability of the company for as many 
tenths as there shall have been complete annual premiums paid, was 
qualified by adding to that clause this limitation : “ But in order to 
secure such proportion of the policy, all premium notes must be taken 
up, or the interest thereon be paid annually in cash, on the date of 
the annual maturity of the premium, until the notes are cancelled by 
returns of the surplus, or the whole policy will be forfeited.” Hull 
vs. Ins. Co., 39 Wis., 397; Ohde vs. Ins. Co., 40 Iowa, 357; Sy- 
monds vs. Ins. Co., 23 Minn., 491 ; Little vs. Ins. Co., 7 Ins. L. J., 50. 

If, as was held in the Keull case, that the dividend declared in 
1871, of $35.96, should have been applied on the interest then due 
on the previous notes, then was there no default in payment of in- 
terest on premium notes for which a forfeiture could be declared. 

This case differs from that in this respect: there the dividends 
were to be applied to the principal and interest of the notes, while 
here the interest is to be paid annually in cash, and the dividends 
are to be applied on the notes. 
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Holding as we do, that the giving of these premium notes was in 
effect a payment of the premium and also a loan of that amount to 
the policy-holder, the right to have a paid-up policy for as many 
tenths as were thus paid became fixed, and that no subsequent de- 
fault in the payment of interest on these notes would divest this 
right ; the question of the application of this third dividend to the 
interest then due, instead of upon the note, becomes immaterial in 
determining how many complete annual payments were made. The 
interest then due, as well as the subsequent accruing interest on 
these notes, if not paid, followed the notes, and the amount due 
thereon, when the policy became payable, should be deducted from 
the $3,000 due on the policy. 

The failure to pay the interest due October 27, 1871, on the pre- 
vious notes, gave to the company the right to declare the policy for- 
feited as to the future, but it did not defeat the right of the assured 
toa paid-up policy for the six annual payments actually made, as 
provided for before such failure. 

The court below so adjudged, but refused to allow any deduction 
for unpaid interest on the balance due on these premium notes. 

The reason given is, that from the time the insured ceased to pay 
interest to his death, the company under its rules and under its con- 
struction of the policy, cut him off from the benefit of dividends as to 
four tenths of the policy in part represented by these notes, and 
that if the company was entitled to interest he would be equally en- 
titled to dividends on these four tenths which would exceed the in- 
terest. 

These notes stipulated for the payment of interest annually on the 
premium notes, or the policy should be forfeited. The policy pro- 
vides that if it be not paid on or before the days named, the com- 
pany shall be liable only for as many tenths as there were complete 
annual payments. This liability was, as we have found, for six annual 
payments, out of which must be deducted all notes given for pre- 
miums unpaid by dividends. 

This is the whole extent of<its liability after forfeiture. 

The contract was one of mutual covenants. In consideration of 
the payments of the annual premiums in cash and notes, and the an- 
nual payment of interest in cash on the notes, the company agrees to 
keep the party insured and to pay an equitable share of the profits 
in dividends from time to time. The payment of this interest is a 
vital part of this contract ; its non-payment forfeits the policy, and 
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but for the clause limiting the forfeiture, default in such payment 
would forfeit the whole policy. 

Prompt payment of interest is also essential to the successful pros- 
ecution of the business, and to enable the company to make and de- 
clare dividends. The assured has agreed that if there is a failure to 
pay this interest the policy shall be forfeited, except as to the tenths 
paid for. 

It would be inequitable to allow the assured to remain in default 
for interest due, and yet participate in the dividends declared after 
the policy is forfeited, which are fruits of prompt payment by other 
policy-holders. By the very nature of the contract the annual pay- 
ment of interest was a condition precedent to entitle the policy- 
holder to future dividends. 

We hold, therefore, that there were six complete annual payments 
of the premiums made prior to October 27, 1871, and that the failure 
to pay further premiums or the interest annually due on the 
balance of the notes remaining unpaid after the application of the 
three first dividends forfeited said policy, except as to six tenths 
thereof, and all right as to future dividends thereon. We hold fur- 
ther, that the unpaid interest on these notes, computed according to 
their terms, became”part of the amount due on the notes to be de- 
ducted from the amount found due on the policy. As the court be- 
low erred in not allowing interest on the balance due on these un- 
paid premium notes, the judgment is reversed and the cause re- 
manded for further proceedings according to the foregoing en. 

Judgment accordingly. 





1880.] Delaware State F. & M. Ins. Co. vs. Shaw. 


COURT OF APPEALS OF MARYLAND. 


Aprit Trru, 1880. 


DELAWARE STATE F. AND M. INS. ~ 


vs. 
MARK SHAW. ) 


Plaintiff employed a broker to obtain insurance on a vessel, who obtained 
from an agent of defendant company the following paper: 

No. 1002. $1,200. 

DetawakE State FinE AND Marine Insurance Company. 
Wilmington, Delaware, 

This certifies that we have this day entered in the name of Loud, Claridge & 
Co., for whom it may concern, on our open policy, No. 1002, with the Dela- 
ware State Fire and Marine Insurance Company, a risk of twelve hundred 
dollars on bark Palestina, at and from June 20th, 1878, to June 20th, 1879, 
loss, if any, payable in current funds to Messrs. Loud, Claridge & Co., or 
order, according to the terms and conditions of the policy. 

James 8. WATKINS. 

Valued $10,000, 


BattrmoreE, June 20, 1878. 
$1,200 at 12 per cent, $144.” 


Held, that this slip or memorandum did not constitute a contract of insurance 
enforceable in an action at law. 
Judgment reversed. 


Barton, C. J. 
It appears by the record that five prayers were offered by the ap- 
pellant, the defendant below ; the fifth was granted, all the others 
were refused. Two instructions were given by the court to the jury; 
“the defendant then withdrew its second, third, and fourth prayers, 
saying by its attorney, that the instructions of the court covered the 


* Opinion filed July 28, 1880. 
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same points, and were satisfactory to him ; but he reserved on ex- 
ception to the rejection of his first prayer.” The first prayer denies 
the right of the plaintiff to recover upon the written paper declared 
on as the cause of action. No exception was taken by the appellant 
to the two instructions given to the jury, consequently they are not 
subject to review on this appeal. They directed the jury that the 
plaintiff was entitled to recover upon the finding of certain facts 
therein stated ; and the appellee contends that these instructions 
constitute the law of the case, binding on the appellant, which ac- 
quiesced therein, and that it cannot be heard to insist upon its first 
prayer, which was entirely inconsistent with the instruction granted. 
We do not understand the statement contained in the bill of excep- 
tions above recited as importing that the appellant acquiesced in the 
instructions of the court, as constituting the whole law of the case ; 
but only as covering the same points presented by its second, third, 
and fourth prayers. These are not set out in the record ; it must be 
understood, however, that the appellant’s counsel intended to accept 
the instructions granted, in lieu of those prayers which were with- 
drawn, and not to waive or abandon the position asserted in its first 
prayer, especially when in terms an exception was reserved to the 
rejection of that prayer. It is therefore properly before us for con- 
sideration. It asserts that “the paper for insurance declared on by 
the plaintiff in this action, is not such a contract in law as entitled 
him to sue upon it in this case, and that the verdict must be for the 
defendant.” The plaintiff was owner of one eighth of the bark 
“ Palestina,” which was about to proceed on a foreign voyage, and 
wishing to obtain an insurance thereon for $1,200, his agents, Loud, 
Claridge & Co., employed Forrest, an insurance broker, who obtained 
from Watkins, agent of the defendant in Baltimore, the following 
paper : 


No. 1002. $1,200. 


Detaware State Fire anp Martne Insurance Company, 

Wilmington, Delaware. 
This certifies that we have this day entered in the name of the 
Loud, Claridge & Co., for whom it may concern, on our open policy 
No. 1002, with the Delaware State Fire and Marine Insurance Com- 
pany, a risk of twelve hundred dollars on bark Palestina, at and from 
June 20th, 1878, to June 20th, 1879, loss, if any, payable in current 
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funds to Messrs. Loud, Claridge & Co., or order, according to the 
terms and conditions of the policy. 
James S. Watkins. 
Valued, $10,000. 
Battimore, June 20, 1878. 
$1,200 at 12 per cent, $144. 


This paper was delivered by the broker to Loud, Claridge & Co., 
and by them assigned in writing to the plaintiff. The bark being 
lost, the plaintiff called on the defendant and demanded payment ; 
but the defendant refused to pay the loss, alleging that it had never 
insured the bark. No policy was ever prepared or issued by the 
company. The paper signed by Watkins is declared on as the cause 
of action, or contract of insurance, and the question raised by the 
first prayer is whether it constitutes a valid and binding contract of 
insurance, assuming that Watkins was the general agent of the com- 
pany, authorized to enter into contracts of insurance in its name and 
on its behalf. This depends upon the construction of the written 
paper, the court below having very properly excluded the evidence 
of the opinions of Forrest and Watkins upon the validity of the pa- 
per to bind the defendant. Before considering the terms and effect 
of the paper declared on in this case, it may not be out of place to 
refer to what has been said in decided cases, and by text writers on 
the subject of what are known in marine insurance as “slips.” Mr. 
Arnold, in his excellent work on marine insurance, page 246 (4th 
Eng. edition) says : “ The broker, when requested to effect an insur- 
ance, prepares a brief memorandum of the leading particulars of the 
proposed risk, such as to convey at a glance to those who are skilled 
in the business a sufficient notion of the intended policy, to enable 
them to say whether and at what premium they will underwrite it. 
This memorandum, called the slip, is presented, if at Lloyd’s, suc- 
cessively to the underwriters there, who, if they think well of the 
risk, and the premium at which it is either offered, or has already in 
part been taken, initial the slip, each for the sum he thinks proper to 
underwrite, and so on until the whole amount is subscribed. [f the 
application be to the companies, a fresh slip is presented to each, 
and the secretary or underwriter, in case the risk be taken, initials it 
for so much. The only purpose that such a slip can serve is that it 
shows the broker how far and at what premium he can provide for 
the insurance required. It enables him to draw up the policy on the 
proper stamp, for signature at Lloyd’s, and each company to frame 
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their own policy on the terms proposed. As to whether there be an 
engagement by initialing the slip that ought to be considered binding 
in honor, is not a question suitable to these pages. All those ques- 
tions which have from time to time been mooted at the bar, and even 
on the bench, as to the effect of this initialed memorandum, either at 
law or in equity, have at length been quieted by the statute so often 
referred to in the course of the last few pages (30 and 31st Victoria). 

It is enacted that every contract or agreement for sea insurance is 
invalid unless expressed in a policy, and that such policy, if not duly 
stamped before being underwritten, shall not be pleaded or given in 
evidence in any court, or admitted in any court, to be good or avail- 
able in law or equity. In the United States, where the restrictions 
of the revenue law do not interfere, and the great bulk of sea insur- 
ance business is carried on by companies, it is very generally the 
case that a memorandum of the contract or an agreement to insure 
is made out and subscribed before executing the policy. In such 
case, the usual practice, says Mr. Phillips, is to enter the agreement 
on the books of the insurance company, subscribed by some officer 
authorized to bind the company. Such a memorandum is binding 
on the company to make out a policy, if the premium is paid in due 
time.” 1 Phil. on Ins. 10, (sec. 13). In Mackenzie vs. Coulson, L. 
R. (Eq. cases) vol. 8, 368, a policy of insurance had been executed 
and delivered, and suit brought thereon by the assured ; a bill in 
equity was filed by the underwriters for the purpose of restraining 
the action at law, and to have the policy reformed, so as to make it 
conform to the terms of the slip initialed by the underwriter. The 
Vice-Chancellor, referring to the slip and its legal effect, said : “In 
point of law, and in fact, it amounted to no more than a statement 
by the underwriters of their willingness to effect a policy on these 
terms. To treat it in any other light would be a violation both of 
common and statute law. Repeated authorities have decided that I 
am not at liberty even to look at that slip, as evidence of a contract. 
I am bound by law to hold that it did not amount to a contract of 
any kind.” That case arose in 1869, after the statutes of 30 and 31st 
Vic. were in force. By the statutes of 35 Geo. 3 Ch. 63, secs. 11 and 
54, Geo. 3 Ch. 144, secs. 3, 4, and 5, contracts of marine insurance 
were required to be in writing and stamped. In 1863 the case of 
Xenos vs. Wickham came up before the Court of Exchequer (14 J. 
Scott, N. S.), 108 Eng., C. L. R. 435, and on Appeal in the H. of L. 
(id. 859). There the policy had been executed, and remained in 
the possession of the company, and the main question was whether 
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it had been delivered, so as to entitle the assured to sue upon it. 
The question of the effect of the slip was considered, and in the very 
able opinion of Blackburn, J., who, with Mellor, J., dissented from 
the opinion of the majority in the Exchequer, and whose opinion on 
the main question was affirmed in the H. of L., he says (page 452) : 
“ The plaintiff's company had authorized Mr. Lascande to obtain for 
them insurance to the extent of £5,000, on the steamer Leonidas, 
between England and the Baltic, from the 25th of April, 1861, to the 
end of the season, at eight guineas per cent. Mr. L., in the usual 
way, prepared a slip containing these terms, and it was initialed by 
different private underwriters for sums in the whole amounting to 
$3,000, and by the authorized clerk of the defendant's company for 
$2,000. This, as is well known, amounts to an agreement between 
the broker and the different underwriters who have initialed, that 
they shall bear the risk to the extent to which they have initialed the 
slip, and shall receive the premiums accordingly, and this agreement 
is perfect in mercantile honor, and but for the operation of the stamp 
laws would also be enforceable at law.” 

So in Parry vs. the Great Ship Co. in the Q. Bench in 1863 (4 Best 
and S. 556), it was said by Cockburn, Chief Justice, that the con- 
tract, evidenced by the slip, “could not be enforced at law or in 
equity, because the stamp act intervenes” (referring to the statutes 
of Geo. ITT). 

It may be inferred from these cases that the Vice-Chancellor went 
too far in Mackenzie vs. Coulson, in saying that the slip in that case 
did not constitute a good contract at the common law. As stated by 
Justice Blackburn in Xenos vs. Wickham, the only difficulty in en- 
forcing the contract evidenced by the “slip” in that case was the 
want of a stamp required by the statutes of Geo. III. In comparing 
the memorandum which forms the cause of action in this case with 
the slip in Xenos vs. Wickham, of which Mr. Justice Blackburn was 
speaking, there is a great difference in their language and terms. 
The slip expressed upon its face a present contract of insurance, 
while the paper here sued on is a certificate that an insurance has ‘ 
been entered on an open policy No. 1002, and that the loss, if any, is 
to be paid according th the terms of the policy. Manifestly the writ- 
ten paper does not purport to be a contract of insurance ; but re- 
fers to a policy which contains the contract and specifies its terms. 
It cannot, therefore, be construed to be the contract of insurance ; 
nor can an action be maintained thereon as such contract. What 
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ever remedy the plaintiff may be entitled to in another form of action 
or in another forum, we are clearly of opinion that he cannot main- 
tain the present action upon the written paper declared on as a con- 
tract of insurance. We have been referred by the appellee to the 
Relief Insurance Company of New York vs. Shaw, 94 U. S. (4 Otto) 
574, in which it was held that “unless prohibited by statute or other 
positive regulation, a valid contract of insurance can be made by 
parol.” Here a contract of insurance by parol is not alleged ; the 
only contract relied on is that evidenced by the written paper set 
out in the declaration ; which, as we have said, does not in its terms 
or by any reasonable construction constitute a contract of insurance, 
enforceable as such in an action at law. Being of opinion that the 
defendant’s first prayer ought to have been granted, it is unneces- 
sary to refer to the motion in arrest. 
Judgment reversed. 





SUPREME COURT OF PENNSYLVANIA. 


HODGES’ APPEAL. 


The by-laws of the Passenger Conductors’ Life Insurance Cu., provided that 
the fund due upon the death of a member might be disposed of by his last 
will, otherwise it should be paid to his widow, if any, and in case he left 
no widow, then to the heirs and legal representatives of the deceased. 


Held, that ‘‘ heirs and legal representatives,” meant next of kin, and that the 
fund was not a part of decedent’s estate, and his administrator had no right 
to receive it. 


Hanna, P. J. 

It appeared that decedent and his wife and only child were de- 
stroyed by fire at the burning of the Southern Hotel in St. Louis, 
Mo., on April 11, 1877. 

He died intestate, leaving surviving his father and mother, James ° 
and Leah Clark. 

It also appeared that the fund in the hands of the accountants 
was received by them from the “ Passenger Conductors’ Life Insur- 
ance Company, of the United States.” 

The father and mother of decedent claimed that as his heirs, un- 
der the intestate laws, they should be awarded the balance in the 
hands of the accountants. 

On the other hand, it was claimed that said balance should be 
awarded, after payment of costs of administration in this jurisdic- 
tion, to the administrator of the domicile of decedent, to wit, 
North Adams, Mass., so that the same could not be applied to the 
payment of debts of decedent. 

It appeared from the evidence that the decedent was a conductor 
on the Troy and Albany Railroad, and had become a member of 
the Passenger Conductors’ Life Insurance Company, of the United 
States, on October 31, 1872. 


* From Chicago Legal News. 
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This association, as is stated in the constitution, was formed to 
provide “for the widow and children, heirs or representatives of 
those who may lose their lives or die amid the dangers of a haz- 
ardous vocation,” and was incorporated by act of the Legislature of 
Pennsylvania, approved March 4, 1871. 

The board of directors of said company were authorized by said 
constitution “at any time to make such assessments not exceeding 
two dollars per member, for the benefit of the heirs of deceased 
members.” 

It is further provided by the constitution of said company, that 
“in no case where the happening of any contingency requires as- 
sessments to be made upon the members, shall a greater sum than 
three thousand dollars be paid the heirs of a deceased member, en- 
titled to receive the same.” 

And by Article III of the by-laws of said company, it is provided 
that the secretary and treasurer upon being properly notified of 
the death of any member, and with the approval of the board of 
directors, shall notify each member and request the amount of two 
dollars for each death from each member of the company, the 
same, as far as any amount may have been collected, “to be paid 
over to the widow, heirs or legal representatives of the deceased 
member, within ninety days from the date of assessment.” 

And by Article IV of said by-laws it is also provided that “the 
premium to be paid in case of the death of any member of this com- 
pany may be disposed of by his last will and testament, otherwise it 
shall belong to and be paid to to his widow; or in case he shall 
leave no widow, then the heirs and legal representatives of the de- 
ceased ; and in the absence of such will, and in case such member 
leaves no widow, heirs or legal representatives, such premium shall 
revert to the company.” 

From what has been referred to, it is clear that the insurance 
company to which decedent belonged was a mutual, beneficial or 
insurance company, whose benefits were realized not by the mem- 
bers personally, except so far as may be considered a personal ben- 
efit in their right of disposing by will of their insurable interest, 
but by the widow, children or heirs of each deceased member. 

The fund to be paid out as the insurance upon the life of a de- 
ceased member was the aggregate assessment of the sum of two dol- 
lars upon each surviving member. This aggregate made up the 
amount or principal of what in other life insurance companies is 
termed the policy of life insurance. But here no policy was is- 
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sued, and no “premium” paid until the death of a member oc- 
curred. 

By the constitution and by-laws of the company it is clear that 
the fund, when collected in assessments from the members, was to 
be paid, if the deceased member died intestate, to the widow, if 
any ; or, if he leaves no widow, then to the heirs or legal repre- 
sentatives of the deceased. 

It never was contemplated that the fund accumulated in the 
manner spoken of should be paid to an administrator and made lia- 
ble for the debts of the deceased member. 

In the present case the decedent died intestate, leaving neither 
widow nor child surviving, his heirs and legal representatives being 
his father and mother, who are still living. And they under the in- 
testate laws of this State were, and are entitled to receive the 
fund payable by said insurance company, and the balance which is 
now in the hands of the accountants. 

The same is accordingly awarded to them in equal shares. 

We think it immaterial that letters of administration were taken 
out here upon the estate of decedent. That was an unnecessary 
formality, and did not make a fund assets for payment of debts 
which in reality was never the property of decedent, nor liable to 
answer the claims of creditors. 

The insurance company might have paid the fund to the father 
and mother of the decedent, and the administrator could not have 
been surcharged therewith. Miller’s Appeal, 3 Norris, 397. 

The fourth article of the by-laws of the Passenger Conductors’ 
Life Insurance Company, provided that “the premium to be paid in 
case of the death of any member of this company may be disposed 
of by his last will and testament, otherwise it shall belong to- and 
be paid to his widow, and in case he shall leave no widow, then the 
heirs and legal representatives of the deceased.” By heirs and legal 
representatives as applied to personal property, was evidently meant 
next of kin. The premium was no part of the estate of the de- 
ceased member, and the appellant as his administrator had no right 
to receive it. 

Decree affirmed and appeal dismissed at the costs of the appellant. 





LOWER COURT DECISIONS. 


TENDER OF PREMIUM—AVERMENT OF PERFORMANCE. 


Superior Court of Indiana, Marion County.—General Term.—April 
Term, 1880—Appeal from Room 2. 


ELIZABETH HINESLEY 
vs. 
PHENIX MUTUAL LIFE INS. CO. 


When the party to whom a tender is made denies his liability in toto on the policy, 
it is not necessary to bring the tender into court in order to maintain suit. 


It is questionable whether after the maturity of the policy a tender of premium due 
is essential to maintain an action. 


Averment of the performance of stipulations as to residence is not necessary. 


Fince & Fincza, for Plaintiff. 
McDonaty & Buruzr, for Company. 


Homan, J. 

Action upon a policy of life insurance in favor of the plaintiff and 
on the life of Wm. Hinesley. Verdict and judgment for the plaintiff 
and appeal by the company. 

It is objected that the court at Special Term, improperly overruled 
the demurrer to the second paragraph of the complaint. 

It is averred in this paragraph among other things that the pre- 
miums, although payable by the terms of the policy, on a stated day 
in each year, had, before the death of Hinesley, become payable only 
after notice of the maturity thereof, and of the amount of dividend 
accrued, which change in the contract had resulted from a long con- 
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tinued usage on the part of the company in the giving of such no- 
tice and in the reception of premiums after the time fixed by the 
policy. 

It was also averred that the company had fraudulently and wrong- 
fully failed to give notice of the payment due last before the death 
of Hinesley, until after said date, and that upon such notice, the 
plaintiff tendered the amount due to the company ; that the tender 
was declined and the policy declared forfeited, and that the company 
refused to pay the loss. 

The defendant’s objection to this paragraph is that it neither brings 
the money due into court nor contains an offer to pay it when or- 
dered by the court. 

It is generally true that when the law requires a tender to be made, 
it also requires that it be kept good by being brought into court, al- 
though in some cases an offer to perform the order of the court in 
that respect is sufficient. But I understand that when the party to 
whom a tender is made, denies the contract or disputes his liability 
thereon in toto, the rule as to the bringing of the money in, or the 
offer, does not prevail. In Turner vs. Parry, 27 Ind., 166, it is said : 
“ When a party to an agreement gives notice to the other of his de- 
termination not to perform the contract on his part, performance by 
the party receiving such notice is unnecessary.” Sec. 21, Wend., 
636, 34 Barb., 333 ; 2 Comstock, 60. In our opinion the repudiation 
of all liability on the policy by declaring it forfeited and void, ren- 
dered it unnecessary for the plaintiff to go further in the way of per- 
formance. ButI doubt if even a tender was necessary. The main 
question in this class of cases is, was the policy alive at the date of 
the death? The time for performance is then past, and the company 
must pay the loss, deducting the sum due for premium. 

It is also objected that the fourth paragraph of the complaint was 
subject to the defendant’s demurrer. The reasons urged are not of 
a character to require extended notice, and we think are not well 
grounded. 

The appellant also contends that both the secoud and fourth para- 
graphs are defective, in that they do not generally or particularly aver 
performance of the conditions of the policy—that by the terms of 
the latter, the insured was prohibited from visiting certain places, en- 
gaging in certain occupations, etc. 

We do not think that the plaintiff was required in her complaint 

negative the breach of these stipulations. While a breach of them 
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might have operated as a bar to her recovery, their performance does 
not constitute a part of her cause of action. Forbes vs. Amer. Mut. 
Ins. Co., 15 Gray, 249. Hunt vs. Hudson River Ins. Co., 2 Duer., 481 ; 
8 Conn., 459, 9 Wend., 163 ; 1 Sumn., 434 ; 98 Mass., 381. 

It is objected that the court erred in overruling the defendant's 
demurrer to the fourth paragraph of the reply to the fourth paragraph 
of the answer to the fourth paragraph of the complaint, but we 
think the reasons given for the objection not well grounded, and that 
it is unnecessary to refer more particularly thereto. 

We are asked to interfere upon the weight and sufficiency of the 
evidence. We have reached the conclusion that the verdict was fairly 
supported by the facts shown and upon an examination of the whole 
record, think that substantial justice dictates an affirmance. 

The judgment is affirmed. 





1880.]} Scammon vs. Vommercial Union Ass. Oo. 


FOREIGN CORPORATION.—VALIDITY OF LOANS BY.— 
TITLE.—_SALE UNDER VOID MORTGAGE. 


Appellate Court of Illinois.—First District. 


J. YOUNG SCAMMON 
vs. 


COMMERCIAL UNION ASSURANCE CO.* 


Corporations chartered under the laws of another State could not, prior to the 
act of 1875, make loans of money in Illinois and take real estate security 
therefor, and a mortgage given as security for such a loan was invalid from 
its delivery. 

Such a mortgage being void from its inception, a sale and conveyance there- 
under would be nugatory, and would not divest the mortgagor or owner of 
his interest in the mortgaged premises. 

Unless there is a constitutional inhibition, a legislature may, when it inter- 
feres with no vested rights, enact a statute to validate an invalid contract, 
or to ratify and confirm any act it might lawfully have authorized in the 
first instance; but there is a substantial difference between a statute which 
validates an invalid contract and one which impairs the obligation of a 
valid one. 


The intention of the legislature as derived from the language of the act, was 
to confirm and validate prior loans made and securities upon real estate 
taken by foreign corporations, and to provide a remedy. It was retrospect- 
ive for the purpose of validating prior loans and securities, but prospect- 
ive only as to the remedy. It was not retrospective as to acts in pais which 
had been done under such invalid mortgages, such as a sale and convey- 
ance of the mortgaged premises. 


Appellant brought suit upon a policy of insurance, for a loss thereunder, and 
it was contended by the insurer that prior to the loss all the interest of ap- 
pellant in the premises had become divested by virtue of asale of the 
premises under a mortgage given as security for a loan by a foreign corpor- 
ation. 

Where a policy of insurance contained a condition that if the property should 
be sold or otherwise disposed of so that the interest of the assured therein 
should cease, the insurance should immediately terminate, a sale of such 
property under a mortgage given to a foreign corporation prior to the act 
of 1875, being invalid, does not divest the owner of his interest in the 
premises, and constitutes no bar to his right of action upon the policy. 

The policy of insurance is a valid contract, and under it upon the happening 
of the contingency insured against, a right of action accrued to and became 


“® Opinion filed August 5, 1880. 
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vested in the assured, and a loss occurring, such right of action could not 
be taken away by the subsequent enactment of a statute — valid 
prior loans and securities made by foreign corporations, under one of which 


class the interest of the plaintiff in the insured premises had been attempt- 
ed to be divested by a sale prior to the loss occurring. 


McAtuister, P. J. 

The questions in this case arise on the assignment of error upon 
the giving the instructions to the jury, which the court below gave, 
to the effect that as matter of law upon the evidence, the interest of 
the plaintiff in the insured property had terminated or passed out of 
the plaintiff, at the time of the loss by fire, so as to relieve the de- 
fendant from liability. 

The evidence upon that point was the mortgage by plaintiff and 
wife to the United States Mortgage Company, delivered to the latter 
July 9, 1872, covering the insured premises, and a sale by the mort- 
gagee and conveyance to the purchaser under the power therein 
contained, in March, 1874. The charter of said Mortgage Company 
was in evidence. It emanated from the Legislature of the State of 
New York, and the purpose of the incorporation was the loaning of 
money on real estate security. 

At the time of the delivery of said mortgage, it was not only 
against the comity of the State of Illinois for foreign corporations to 
exercise such functions here, but their exercise was forbidden by sta- 
tute. The mortgage in question was therefore void from the mo- 
ment it was delivered. This point has been expressly decided by 
the Supreme Court of State in a case in which the same corporation 
was a party : United States Mortgage Company vs. Gross et al., 93 
Ils. 483. 

From that view it clearly follows that plaintiff's interest in the in- 
sured property was not divested or affected by a sale under an in- 
strument which was void at the time it was made. And it is not 
probable the learned circuit judge, before whom the case was tried, 
held that such sale ipso factv divested plaintiff's interest. This brings 
us to the really difficult question in the case. 

An act was passed April 9, 1875, which was in force July 1, of that 
year, “That any corporation formed under the laws of any other 
State or country, and authorized by its charter to invest or loan 
money, may invest or loan money in this State, and any such corpor- 
ation that may have invested or lent money as aforesaid, may have 
the same rights and powers of recovery thereof, subject to the same 
penalties for usury, as private persons, citizens of this State ; and 
when a sale is made under any judgment, decree or power ina 
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mortgage deed, such corporation may purchase, in its corporate 
name, the property offered for sale, and become vested with the title 
whenever a natural person might do so in like cases.” Laws, 1875, 
p- 65. 

The policy of insurance from defendant to plaintiff was made Jan. 4, 
1874, insuring plaintiff's building in the sum of five thousand dollars, 
against loss by fire, from noon, Jan. 4, 1874, to noon of Jan. 4, 1875, the 
premium having been duly paid. The insured building was de- 
stroyed by fire in the second great fire of Chicago, July 14, 1874. 
Between the time of the making of the policy and the loss of the 
property, a sale and conveyance were made by the mortgagee in said 
mortgage under the supposed power therein contained ; but the 
above confirmatory statute did not go into effect until July 1, 1875. 

The mortgage being invalid, that is, from its inception, it necessa- 
rily follows, that the formal sale and conveyance thereunder were nu- 
gatory, having no effect upon plaintiff ’s interest in the insured prop- 
erty. That being the case, then, notwithstanding the provision in 
the policy that it should become void, if plaintiffs interest in the 
insured property became divested, such sale and conveyance under a 
void mortgage, did not operate to render the policy void, and it re- 
mained valid and effectual, at the time said fire destroyed the insur- 
ed property ; and a cause of action had therefore accrued to, and a 
right of action become vested in plaintiff, before the confirmatory 
statute was passed. 

In passing upon the propriety of the instruction given by the court 
below to the jury, we must assume that a vested right of action in 
plaintiff was shown ; because the plaintiff had given evidence tend- 
ing to establish every element of a cause of action, but the court by 
the instruction, withdrew the same from the consideration of the 
jury, by a peremptory direction to find for the defendant. The prin- 
cipal question should therefore be considered upon the assumption 
or basis that a right of action had become vested in plaintiff, before 

‘the statute was passed. That vested right of action unquestionably 
arose upon @ contract between the parties to the suit. Did the firma- 
tory statute, passed long after, retrospectively take away that vested 
right of action? The answer to that involves two other questions : 
Was it competent for the legislution to arbitrarily destroy such vested 
right of action? But assuming it was competent, should the mere 
general words of the statute receive a construction which would so 
operate? Judge Cooley says: “ But a vested right of action is prop- 
erty in the same sense in which tangible things are property, and is 
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equally protected against arbitrary interference. Where it springs 
from contract or from principles of the common law, it is not compe- 
tent for the legislature to take it away.” Cooley’s Constitution Lim. 
4th ed. 449, and cases in note 5. 

Kent says : “A retrospective statute effecting any change in vest- 
ed rights is very generally considered in this country, as founded on 
unconstitutional principles, and consequently inoperative and void. 
But this doctrine is not understood to apply to remedial statutes 
which may be of a retrospective nature, provided they do not impair 
contracts or disturb absolute vested rights, and only go to confirm 
rights already existing, and in furtherance of the remedy by curing 
defects, and adding to the means of enforcing existing obligations.” 
1 Kent’s Com., p. 455, and cases in notes. 

The doctrine as laid down by that learned authority, was under 
consideration in the case of The People vs. The Supervisors, etc., 63 
Barbour, 83, where the opinion of the court was delivered by Mr. 
Justice Potter, the able editor of Dwarris on Statutes, and it was fully 
approved. 

The intention of the Legislature, as derived from the language of 
the confirmatory act, was to confirm and validate prior loans made 
and securities upon real estate taken by foreign corporations, and to 
provide aremedy. We think the act was explicitly retrospective to 
the extent and for the purpose of validating such prior loans and se- 
curities ; but that as to the remedy it was prospective only. There 
are no words which clearly show an intention that it should be retro- 
spective as to acts in pais which had been done under such invalid 
mortgages. The Supreme Court held that it was retrospective in re- 
spect to validating prior loans and securities, and that this was in the 
power of the Legislature to do. ‘“ Unless,” says the court, “there be 
a constitutional inhibition, alegislature has power, when it interferes 
with no vested rights, to enact retrospective statutes to validate in- 
valid contracts, or to ratify and confirm any act it might lawfully 
have authorized in the first instance.” Gross’ Case supra. This is pre- 
cisely within the doctrine as laid down by Kent. Butit must be kept 
in mind that there is a substantial difference between a statute which 
validates an invalid contract and one which impairs the obligation of 
a valid one. The former is subject to no constitutional inhibition, 
while the latter is. As the Supreme Court of the United States said 
in Satterlee vs. Matthewson, 2 Peters, 413: “It surely cannot be con- 
tended that to create a contract and to destroy or impair one mean 
the same thing.” 
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The policy of insurance sued upon was a valid contract, under 
which and the casualty happening a right of action had accrued to 
and become vested in the plaintiff. The mortgage was invalid; it 
was void. Now it was one thing to validate the latter, and quite an- 
other and different thing to impair the obligation of and destroy the 
former. 

Suppose that after the fire, notice and proofs of loss, but before the 
statute, plaintiff had begun suit on the policy, by attachment, and 
thereunder seized defendant’s property for the debt, but the latter, 
without waiting for judgment, had paid to plaintiff the five thousand 
dollars insurance money, the loss exceeding that sum. 

Under the facts and the law then existing, the money would have 
been legally and equitably due to plaintiff ; the policy was valid and 
binding, and the casualty had happened which entitled him to the five 
thousand dollars, and the whole of it. 

The money, when so received by him, became his absolute property 
in possession. But afterwards this statute is passed ; suppose then 
the defendant should demand the money back of plaintiff, and bring 
suit for its recovery. Could he maintain the action on the ground 
that the statute, acting retrospectively, validated the mortgage, the 
sale and conveyance thereunder, and that therefore the insurance po- 
licy was rendered void before the loss, and plaintiff could not, in 
equity and good conscience, retain said money? Is it not clear to 
the legal mind that it would require the exertion of the same legisla- 
tive power to give or create by a retrospective statute a right of ac- 
tion to the defendant in that case, that would be necessary to take 
from the plaintiff his absolute vested right of property in the money so 
paid to him, and while in his possession, and transfer it back to the 
defendant ? To have taken plaintiff's absolute right of property in the 
money, a tangible thing, by such retrospective legislation (is against) 
constitutional principles. But plaintifi’s vested right of action to re- 
cover this insurance money was property to the same extent, and in 
like manner protected, as would such absolute right of property in 
the money in his possession have been. 

These propositions have been discussed to show that no such in- 
tention to have the statute operate retrospectively to destroy vested 
rights can properly be imputed to the legislature in respect to the 
statute in question. Retrospective acts which interfere with and take 
away vested rights of property are generally regarded as being 
against the principles of natural justice, even where there is no ques- 
tion as to the competency of the legislature to pass}them. For that 
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reason, if the words are merely general, and they are not explicitly 
retrospective in any particular, the courts will not so construe such 
general words as to give them a retrospective operation to take away 
rights of property previously vested, although such words may be 
comprehensive enough to include the particular case ; because the 
result being against natural justice, the legislative intent to authorize 
it must clearly appear. Gillman vs. Shuter, 2 Mad., 310 ; Couch vs. 
Jeffries, 4 Burr., 2,461 ; Dash vs. Van Kleet, 7 Johns., 477 ; Wood vs. 
Oakley, 11 Paige, 403 ; Matter of Prot. Epis. School, 58 Barbour, 
161 ; Williams vs. Johnson, 30 Md., 500; Hooker vs. Hooker, 10 
Smedes & M., 599. 

So the same reason supports the further rule: “ Where a statute 
is explicitly retrospective to a certain extent, and for a certain pur- 
pose, it will not receive a retrospective operation to any greater ex- 
tent, or for any other purpose. 9 Bac. Abr. Tit. Stat. p. 221 ; Thames 
Man. Co. vs. Lathrop, 7 Conn., 550. 

The statute in question is explicitly retrospective only to the ex- 
tent and for the purpose of validating prior loans and securities made 
and taken by foreign corporations. As to past acts in pais done un- 
them, it is silent ; as to remedies it is prospective only, because it is 
not explicitly retrospective ; and general words will not answer to 
make it retrospective to the taking away of plaintiff's vested right of 
action against the defendant. From these views, it follows that the 
instruction in question was erroneous. The judgment of the court 
below must therefore be reversed, and the cause remanded for a new 
trial. 

Reversed and remanded. 





